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rEEFACE. 

It is hoped that this book will be found to be of assist- 
ance to the members of the solicitors' profession, to 
which I have the honour to belong. 

Occasions will arise in most, if not all, family 
businesses when it becomes necessary to approach the 
Public Trustee, and when, therefore, a book dealing 
with his powers and duties from a practical point of 
view should be not unwelcome. 

From the experience which I have gained in the 
office of the Public Trustee since its institution, I 
have no doubt that such a book is required. It is 
for the profession to judge as to how far I have 
succeeded in explaining the law and practice on the 
subject. 

I am much indebted to the Public Trustee for his 
kindness in reading through the proof-sheets. 

L. J. FULTON. 

3 & 4, Clkhent's Inn, 
Stbind, 1908. 
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INTRODUCTION. 

Some little study of the Law relating to Local Govern- 
ment has led me to realize the great difficulty of gaining 
a grasp of principles from a book which is merely a com- 
mentary on the sections of an Act of Parliament dealt with 
consecutively. This method is not infrequently adopted 
by text-book writers, and appears to me to be open to 
three serious objections. In the first place, it does not 
attempt to bring into prominence the scheme of the Act 
or Acts under review. In the second place, it obscures 
the Act itself by interpolating between each section 
voluminous notes, which prevent one from reading the 
Act as it stands. In the third place, it involves con- 
siderable repetition. The aim of this book is to analyze 
the main provisions of the Public Trustee Act, 1906, and 
thus to present to the reader a summary of the powers 
and duties of the Public Trustee in a clear and concise 
form. I am fully conscious of the dangers of this 
method — it may lead to the acceptance of the writer's 
conclusions as the law on the subject, without verifica- 
tion of the data on which those conclusions are based. 
Statements made in the text can, however, be examined 
by turning to the Public Trustee Act, 1906, and the 
Eules made thereunder, which are printed verbatim in 
Appendix II. 

On the other hand, the advantage of the method 
adopted is that it enables the Act to be dealt with in 
" subjects " — as the case will be presented to the prac- 
titioner. 

L.P.T. B 



2 Law of Public Teustee 

A client desires to appoint the Public Trustee as 
executor and trustee of his will, as a trustee of a new 
settlement, as trustee of an existing settlement. How is 
it to be done ? 

The question is as to whether an application to the 
Court is likely to be successful. How can the Public 
Trustee be appointed ? 

Can the PubUc Trustee accept probates and letters of 
administration ? 

What are the powers and what is the practice of the 
Public Trustee in relation to investments ? 

How can an audit and investigation of accounts be 
obtained ? 

These and similar questions will require to be 
answered by solicitors from time to time, and it is hoped 
that this book is so arranged as to enable them to supply 
the answers with the minimum of research. 

It will be seen that the subject has been divided into 
two parts — 

I. The powers and duties of the Public Trustee in 
relation to Trusts and Estates. 

II. The powers and duties of the Public Trustee in 
relation to the investigation and audit of Trust 
Accounts. 

Although there is sometimes a cross division between 
trusts and estates, still, as a rule, the distinction is 
maintained throughout the Act and Rules. Since the 
nature of the duties in the two cases are inherently 
different, this distinction has been adopted in the 
chapters dealing with the title of the Public Trustee. 
The following table shows the analysis of the title of the 
Public Trustee. It is not suggested that the classification 
would be acceptable to analytical jurists, such as Austin 
or Bentham, but it is believed that it will be found to be 
a good working classification. 
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4 Law of Public Trustee 

There will be found in Appendix I. a short Btatemeut 
of the powers and duties of the Public Trustee in relation 
to the administration of the property of a convict. 

The Act, Eules, and Fee Order will be found printed 
verbatim in Appendix 11. 

A number of forms and precedents will be found 
in Appendix III. 

L. J. FULTON. 

3&i, Clement's Inn, Siband, 1908. 



PART I. 

CHAPTER I. 

TITLE OF PUBLIC TRUSTEE IN 
RELATION TO TRUSTS. 

WILLS. 

£xecutoF and Ordinary Trustee. 

Section 5 of the Act (inter alia) deals with the appoint- 
ment of the Public Trustee as ordinary trustee of a will, 
and provides as follows : — 

The Public Trustee may by that name or any other 
sufficient description he appointed to be a trustee of any 
will . . . as an original . . . trustee. 
Unless the context otherwise requires, the term 
" trustee " includes "an executor " (section 15). 
The term " will " includes a " codicil." 
He may act either alone or jointly with any person 
or body of persons (s. 2 (2)). 

The result of these provisions, therefore, is that the 
Public Trustee may, in relation to wills and codicils, be 
appointed either as : 

(1) Executor, or 

(2) Executor and trustee, or 

(3) Trustee. 

And he may be appointed to act either alone, or 
jointly with any other person in these capacities. 

With regard to the method of appointment, it is 
sufficient if the testator indicates in his will by a 
sufficient description that it is his intention to appoint 
the Public Trustee (s. 5 (1)). 
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It is advisable, however, that the term "Public 
Trustee " should be employed thus : 

" I appoint the Pubhc Trustee to be the executor and 
" trustee of this my will (and also to be trustee for 
" the purposes of the Settled Land Acts, and of Section 42 
" of the Conveyancing and Law of Property Act, 1881." 
" I appoint A. B. to be the executor of this my -vfill, 
" and I appoint the PubUc Trustee to be the trustee 
<' thereof." 

" I appoint the Public Trustee to be the executor of 
" this my will, and I appoint A. and B. to be the trustees 
" thereof." 

No provision need be inserted in the will giving the 
PubUc Trustee power to charge, since the right to charge 
is incident to the appointment (s. 9 (1)).* 

The title of an executor is derived from the will, not 
from the probate, but probate is necessary as evidence of 
that right. 

Section 6 (1) of the Act accordingly provides for the 
granting of probate to the Public Trustee : 

If in pvursuance of any rule under this Act the 
Public Trustee is a/uthorised to accept by that name 
p-obates of wills . . . the Court having jurisdiction 
to grant probate of a will . . . may grant such 
probate , . . to the Public Trustee by 4,hat name." 

Rule 7 (1) Siibjict to the Act and these rules the 
Public Trustee is authorised : — 

(&) To accept by the name of the Public Trustee 
probates , . . 

Procedure. — It is not necessary at the time of making 
a will or codicil to obtain the consent of the Pubhc 
Trustee to act in any of the capacities referred to above. 
But, as a rule, testators Uke to receive an intimation from 
him to the effect that there is nothing in the terms of 

* This statement applies to the appointment of the Public Trustee 
to act in any of the capacities referred to in section 2 (1) of the 
Act. 
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the "will, or in the nature of the estate, which appears 
likely to lead him to decline to accept the office. 

Sometimes the draft will is forwarded for perusal. 
This is not necessary in ordinary cases, but where the 
trusts involve the management or winding up of a 
business it is certainly advisable. When an inquiry is 
made of the Public Trustee in this way, the applicant is 
asked to complete and return the form appearing on 
page 123, as it is convenient to have in the office for 
future reference the particulars there set out. 

In some cases testators like to deposit their wills, 
with the Public Trustee for safe custody. When this 
'is done, it is advisable that they should leave among their 
papers, or with their bankers, a record of the fact. 

On the death of a testator, it is necessary to. obtain 
the consent of the Pubhc Trustee to act, and this consent 
is forthcoming as a matter of course unless the estate is 
shown to, be insolvent, or unless it consists of property 
subject to a liability which the Public Trustee is directed 
to hold in specie and the residue of the estate is, in the 
opinion of the Public Trustee, insufficient to secure him 
, against loss. 

The apphcation to the Pubhc Trustee to act may be 
made by a co-executor, or co-trustee, or by any beneficiary, 
or by a soHcitor acting on their behalf. (Rule 10, (1) (a).) 

It is the duty of a co-executor or co-trustee appointed 
to act with the Pubhc Trustee, (and not renouncing or 
disclaiming the trust) to give to the Pubhc Trustee notice 
of such appointment as soon as practicable after the 
same has come to his knowledge. (Rule 10, (2).) 

Anyisuch apphcation is to be made in writing. (Rule 

11, (1).) 

The Pubhc Trustee then asks for such further in- 
formation (if any) which he requires (Rule 11, (2) ), takes 
into consideration the circumstances of the case as indi- 
cated in Rule 12, and decides whether his acceptance 
should be given. His decision is immediately notified to 
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the applicant, and, if the office is accepted, a formal 
instrument, expressing his consent to act, is sealed, and 
filed in the department. 

The following instructions to Eegistrars dated the 
27th March, 1908, have been issued by the President 
with regard to applications by the Public Trustee for a 
grant of Probate : — 

In the ivording of the grant the Public Trustee 
should he described as " The Public Trustee (3)." 

If the Public Trustee take a grant as executor, he 
must be considered thereby to continue the chain oj 
executorship (4). 

It is the practice of the PubHc Trustee when 
appointed executor to arrange with the family soUcitor 
to take out probate on his behalf. This may be done, 
either at the Principal Eegistry, or at one of the District 
Registries.* 

The executor's oath and the inland revenue affidavit 
are accordingly prepared by the solicitor acting in the 
matter and forwarded to the Public Trustee to be sworn. 

They should be made in the name of Charles John 
Stewart the PubUc Trustee — this being the manner in 
which they are sworn and signed by him. 

When necessary, the Public Trustee can advance the 
sum due for estate duty and Court Fees. (Eule 29.) 

In due course the oath and affidavit, together with the 
original will (duly marked by the Public Trustee and 
commissioner), and the engrossment thereof, are lodged 
at the registry. 

With regard to the probate, practitioners should be 
careful to see that the grant is made to " the PubUc Trus- 
tee " simply, and not to the present holder of that office. 

* It is understood that instructions have been issued from the 
Principal Eegistry to the effect that probates of wills in which the 
Public Trustee has been appointed as executor are only to be issued 
from the Principal Eegistry. It is believed, however, that these 
instructions will be withdrawn as soon as some uniform practice has 
been evolved, These instructions have now been withdrawn. 
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Custodian Trustee. 

Section 4 (1) (6) of the Act deals with the appoint- 
ment of the Public Trustee as custodian trustee of a will 
by empowering a testator to appoint the Public Trustee 
as custodian trustee of the property, subject to the trusts 
of his will. It provides as follows : — 

4 (1) " Subject to the rules under this Act the Public 
Trustee may if he consents to act . . . be appointed 
to he custodian trustee of any trust : — 
(2) "By the testator" . . . 

The office of custodian trustee is of statutory creation, 
and the incidents attaching to it are fully explained on 
pages 65 to 68. The characteristic feature of a custodian 
trustee is that he preserves, but does not initiate. A 
custodian executor is therefore in the technical meaning 
of the word a contradiction in terms although, of course, 
an executor is a custodian trustee in the sense that it 
is his duty to preserve the estate. The office then of 
custodian trustee is an office quite apart from the office 
of executor. A few instances may prove useful. 

" I appoint the Public Trustee to be the executor of 
" this my will, I appoint A and B to be the managing 
"trustees of this my will, and I appoint the Public 
" Trustee to be the custodian trustee thereof. 

" I appoint A and B to be the executors and trustees 
" of this my will, and I appoint the Public Trustee to be 
" the custodian trustee thereof." 

Procedure. — Mutatis mutandis, the procedure to be 
followed in the case where the Public Trustee is appointed 
as an ordinary Trustee of a will applies also to the case 
where he is appointed as custodian trustee (see pp. 6 to 8). 

LETTEES OF ADMINISTEATION WITH WILL 
ANNEXED. 

This subject is for the purposes of convenience dealt 
with under the heading of Administration of Estates 
<see pp. 84 to 39), 
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Whett a will provides for the fulfilment of trusts 
after the estate has been wound up, the Public Trustee 
would be a trustee properly so called, and his duties 
would consequently include the administration of a trust. 

SETTLEMENTS INTER VIVOS— APPOINTMENT AT 
INCEPTION. 

Section 5 (1) of the Act deals (inter alia) with the 
appointment of the Public Trustee as ordinary trustee of 
anew settlement. * ' 

The Public Trustee may by that name or any other 

sufficient description be appointed to be a trustee . . . 

of any settlement or other instrument creating a 

trust . . . as an original . . . trustee. 

He may act either alone or jointly with any person 

or body of persons. (Sect. 2 (2).) 

Section 4 (1) (ft) deals with the appointment of the 
Public Trustee as custodian trustee of a new settlement 
by empowering a settlor to appoint the Public Trustee as 
custodian trustee of the property which it is proposed to 
make the subject of the settlement. The section provides 
as follows : — 

4(1) Subject to the rules under this Act the Public 
Trustee may, if he consent to act, , , . be appointed to 
be custodian trustee of any trust. 

{b) By the . . . settlor' or other creator of any trust. 

The question as to whether a settlor has power to 
appoint the Public Trustee as custodian trustee after 
the creation of the settlement will be discussed here- 
after (see pp. 19 and 20). 

Procedure. — An application to the Public Trustee to act 
as (ordinary) trustee or custodian trustee may be made , . . 
by the person or persons having power under the Act to 
make the appointment." (Bvie 10 (1) (c).) 

The wording of this rule is really more appropriate 
to the case of the appointment of the Public Trustee to 
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act as the trustee of an existing settlement. As applied 
to a settlement which is being created it no doubt means 
the " settlor " or " settlors." 

The application should set out generally, the nature of 
the trust, and of the trust fund. (Rule 11.) The Public 
Trustee then gives his provisional assent, if he considers 
that the trust is one which he can accept. The next step 
is to send to him the draft settlement for inspection. It 
is convenient if the trust property is shown in a schedule. 

The attestation clause adopted is in the usual form, 
viz., " Sealed with the official seal of the Public Trustee 
in the presence of." 

With regard to the Transfer of Securities see pages 
45 to 51. 

In due course the settlement is engrossed and' for- 
warded to the Public Trustee for sealing. At the same 
time a formal instrument expressing his consent to act 
is sealed and filed in the department. 

SETTLEMENTS— APPOINTMENT STJBSEaUENT TO 
INCEPTION. 

This paragraph deals with the case where the Public 
Trustee is appointed to act as the trustee of a trust 
already in existence at the time when application is made 
to him to act. 

The term settlement, is here used in the sense of any 
instrument whereby property is limited to, or in trust for 
any person by way of succession. The settlement will 
usually have been created by deed or will. The Public 
Trustee may be appointed either by a private individual 
or by the Court. 

I. APPOINTMENT BY A PRIVATE INDIVIDUAL. 

It has been found necessary to deal with this question 
under two heads, viz. : — 

{a) When the Public Trustee is appointed as ordinary 
trustee. 

(6) When the Public Trustee is appointed as custodian 
trustee. 
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(a) OKDINARY TKUSTBB, 

SectioQ 5 of the Act provides as follows : — 

5 (1). The Public Trustee may by that name or 
any other sufficient description be appointed to be 
trustee of any will or settlement or other instrument 
creating a trust ... as a new trustee or as an 
additional trustee in the same cases and in the same 
manner and by the same persons . . . as if he were a 
private trustee, with this addition, that though the 
trustees originally appointed were two or more the 
Public Trustee may be appointed sole trustee. 

5 (3). The Public Trustee shall not be so appointed 
either as a new or an additional trustee when the ivill 
or settlement or other instrument creating the trust 
or duty contains a direction to the contrary unless the 
Court otherwise order. 

5 (4). Notice of any proposed appointment of the 
public trustee either as a new additional trustee shall, 
when practicable, be given in the prescribed manner to 
all persons beneficially interested who are resident in 
the United Kingdom and whose addresses are known 
to the persons proposing to make the appointment, or 
if the beneficiaries or infants to their guardians, and 
if any person to whom such notice has been given 
within twenty-one days from the receipt of the notice 
applies to the Court, the Court may, if having regard 
to the interests of all the beneficiaries it considers it 
expedient to do so, make an order prohibiting the 
appointment being made, provided that failure to give 
any such notice shall not invalidate any appointment 
made under this section. 

THE LA.W GEHEBALLT. 

It will be observed that section 5 (1) indicates, by 
reference to the existing law relating to private trustees, 
the manner in which the Public Trustee may be 
appointed. 
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Disregarding for the moment the powers conferred 
on the Court to appoint new trustees, the existing law 
relating to the appointment of private trustees may be 
summarized as follows : — 

I. The circumstances under which the right to 
appoint arises, and the person or persons in 
whom that right is vested, are to be gathered 
primarily from the trust instrument (s. 10 (5), 
Trustee Act, 1893). 
II. If the trust instrument is silent on the point, or 
does not expressly, or by implication, modify 
the provisions of section 10 (1) to (4) of the 
Trustee Act, 1893, then, the provisions of. that 
section determine the circumstances under 
which the right to appoint arises and the 
person or persons by whom that right is 
exercisable. 
Under section 10 of the Trustee Act, 1893, the 
right to appoint arises in any of the following 
circumstances : — 

(1) On the death of a trustee, including the case of 

the death prior to the death of the testator of 
a person nominated to act as the trustee of a 
will. 

(2) On a trustee remaining out of the United Kingdom 

for more than twelve months. 

(3) On a trustee desiring to be discharged from all, 

or any, of the trusts reposed in him. 

(4) On a trustee refusing to act. 

Where a trustee disclaims a trust he is apparently 
a refusing trustee within the meaning of the 
Act (cf. re Hadley (1851), 5 De G. & S. 67). 

(5) On a trustee becoming unfit to act; apparently 

on the ground of some moral deficiency, e.g. 
bankruptcy (in re Barker's Trusts (1875), 1 Ch. 
D. 43), or when a trustee absconds (in re Wheeler 
and De Eochow, [1896] 1 Ch. 315 at p. 322). 
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(6) On a trustee becoming incapable of acting; 

apparently on the ground of physical infirmity. 

Thus a lunatic is incapable of acting as trustee 

whether so found by inquisitioo or not. (In re 

East (1873), 8 Ch. 735; in re Eliz. Blake, 

W. N. (1887) 173.) So also is a person who is 

suffering from serious Ulness. {In re Weston, 

W. N. (1898) 151.) 

The term, "trustee," includes an original, or a 

substituted trustee, and whether appointed by a Court 

or otherwise (s. 10 (1), Trustee Act, 1893). 

It will be observed, that section 6 (1) of the Public 
Trustee Act provides, that the Public Trustee may be 
appointed, as additional trustee in the same cases, and 
by the same persons, and in the same manner, as if he 
were a private trustee. 

As has been seen, the right to appoint a new trustee 
only arises when, from one or other of the causes specified, 
there is a vacancy on the body of trustees. When such 
vacancy exists, it is competent for those having power to 
make the appointment : 

(1) To fill up the vacancy ; 

(2) When filling up the vacancy, to increase the 

number of trustees ; or 

(3) When filling up the vacancy, to appoint a separate 

set of trustees for any part of the trust property 

held on trusts distinct from those relating to 

any other part, or parts of the trust property 

(s. 10 (2), Trustee Act, 1893). 

It thus comes about that the PubUc Trustee can only 

be appointed under the section as an add/Uional trustee 

by those having power to make the appointment, in cases 

where a vacancy is being filled up. Except in this case, 

therefore, the right to appoint the Public Trustee under 

the section does not arise. 

The right to appoint having arisen, the next question to, 
determine is : " In whom is that right vested ? " 
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(a) If the instrument creating the trust nominates a 
person or persons to make the appointment, the right to 
appoint is vested in that person or persons. It is usual 
in a marriage settlement to give power, to the husband and 
wife, or the survivor of them, to nominate new trustees. 

The fact that the person in whom the power is vested 
has alienated aU his interest under the instrument con- 
ferring the power, does not deprive him of his right to 
exercise the power. (Hardaker and Moorhouse (1884), 
26 C. D. 417). 

When the peBson having a right to appoint is a 
lunatic, the power is exercisable by his committee with 
the sanction of the Court (i.e. Master in Lunacy) under 
section 129 of the Lunacy Act, 1890, who has power to 
make the necessary vesting order, (iie Shortridge (1895), 
1 Ch. 278.) 

In the event of disagreement on the part of two 
persons having the right to appoint, the surviving or 
continuing trustees may make the appointment, on the 
ground that the persons nominated to make the appoint- 
ment are unable or unwilhng to act. (In re Sheppard's 
Settlement Trust, W. N. (1888) 234.) 

(b) If no such person, or persons, are nominated by 
the trust instrument, or if such persons are dead, then 
the right to appoint is vested in the surviving trustees 
where the vacancy is caused by death. 

Where the vacancy is caused by : 

(1) absence abroad, (2) the desire to be discharged, 
(3) refusal to act, (5) unfitness, (6) incapacity, the right 
to appoint is vested in the continuing trustees. 

The term "continuing trustee" includes a retiring 
trustee, so that under the section a single trustee or two 
or more trustees may retire together and by the same 
nstrument appoint their successors. 

Where, on the occasion of such appointment, one or 
more of the trustees remain in office, such trustee, or 
trustees, have power to make the appointment, but the 
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refusing or retiring trustee has a right to join in making 
the appointment, if willing to act in that capacity (sect. 
10 (4)). 

(c) If there are no persons having power to appoint, 
and, if the last surviving or continuing trustee is dead, 
the right to make the appointment devolves upon the 
personal representatives of the last surviving or con- 
tinuing trustee. But the personal representatives of a 
person who, if he had survived the testator, would have 
been the trustee, have no power to appoint under the 
sections. In such a case appUcation must be made to 
the Court under section 25 of the Trustee Act, 1893. 
(Nicholson v. Field, [1893] 2 Ch. 511.) 

It would appear that the personal representatives 
may make an appointment under this section although 
they happen to be the personal representatives of a sole 
trustee, since they are deemed to be the personal repre- 
sentatives of " the last surviving or continuing trustee " 
within the meaning of the section. {Re Shafto, 29 Ch. 
D. 247.) 

There is no obligation upon personal representatives 
to appoint. (JRe Knight (1884), 26 Ch. D. 82.) 

SFECIAI. FSOVISIOS'S BE THE FTTBUC TBUSTEE. 

Where it is proposed to substitute private individuals 
for the existing trustees, there must, as a rule, be two 
trustees to perform the trust after the power has been 
exercised. (Sect. 10 (2) (c). Trustee Act, 1893.) It is 
otherwise, in the case where the Public Trustee is 
substituted, for section 5 (1) of the Pubhc Trustee Act 
provides that " though the trustees originally appointed 
were two or more the Public Trustee may be appointed 
sole trustee." Whether this is the case where the 
trust instrument specially directs that there shall never 
be less than two trustees appears to be a moot point. 
Similarly, it is doubtful whether the Public Trustee may 
be appointed as sole trustee for the purposes of the 
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Settled Land Acts by those having power to make the 
appointment in place of two or more existing trustees 
(see sect. 47 of the Trustee Act, 1893, and sects. 38, 
39 and 45 of the Settled Land Act, 1882), 

It will be observed that under section 5 (3) of the 
Act, (see p. 12) the PubUc Trustee, is not, in the absence 
of the approval of the Court, to be appointed either, 
as a new, or additional trustee, when the instrument 
creating the trust contains a direction to the contrary. 
It would appear that this provision is practically confined 
to the case of settlements made subsequent to the passing 
of the Act, and is intended to preserve the right of a 
settlor to expressly prohibit the appointment of any 
particular person or class. 

Apart from this sub-section it is submitted that 
section 5 (1) would render the Public Trustee inehgible 
for appointment if the settlor were to provide that he 
should not be appointed. If a trust instrument were to 
say that A. (a private person) should not be appointed 
as a trustee, that person could never be appointed,., and 
the Public Trustee can only be appointed where it 
is competent to appoint a private trustee. 

The effect of the sub-section is therefore rather to 
weaken than to strengthen the right of a settlor to 
exclude the Public Trustee from acting as a trustee, 
since it specially recognizes the power of the Court to 
override the express injunctions of the settlor. 

Procedure. — ^An appUcation to the PubUc Trustee to 
act as ordinary trustee of an existing settlement, may be 
made by the person, or any one of the persons, having 
power under the Act to make the appointment. (Rule 
10 (1) (c).) 

It would appear, that, although the Public Trustee 
may agree to accept a trusteeship on the application of 
one only of those having power to appoint him, still, 
his appointment could not be made, except with the 
concurrence of all. 

L.P.T. o 
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The appointment of the Public Trustee is effected by 
the ordinary deed of appointment. In the first place it 
is advisable to write to the Public Trustee, setting out 
generally the nature of the trust which he is asked to 
accept. On obtaining his provisional assent the draft of 
the proposed appointment (accompanied by a copy of the 
original trust instrument, e.g. settlement or will) should 
be sent to him for approval. (Eule 11.) It is convenient 
if the trust funds, subject to the settlement at the 
time when the Pubhc Trustee is appointed,, are set out in 
a schedule to the deed of appointment. 

Full particulars with regard to the transfer of 
securities will be found on pages 45 to 51. 

In due course the appointment is engrossed and the 
matter completed. 

With regard to notice to the beneficiaries, this is 
required to be given by section 5 (4), and need only be 
given to persons beneficially interested who are resident 
in the United Kingdom. The object of the notice is, 
undoubtedly, to give, to those beneficially interested, an 
opportunity of applying to the Court with a view to show- 
ing cause against the appointment. Where, therefore, all 
the beneficiaries are agreed, there would seem to be no 
necessity for giving the notice. The manner "pre- 
scribed" by the rules is this — the notice must be 
addressed to the beneficiaries at their last known place 
of abode or business, and, may be deUvered at the place 
to which it is addressed, or, may be served by post. (Eule 
40 (2) and (3).) Rule 41 deals with the service of 
notices when the beneficiary is under a disability. 



(6) CUSa?ODIAN TK0STEE. 

Section 4 of the Act provides as follows, with reference 
to the appointment of the Pubhc Trustee as custodian 
trustee of an existing settlement. 
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4 (1). Svhjeet to the rules under this Act the Public 
Trustee may, if he consents to act as such, and whether 
or not the number of trustees has been reduced below 
the original number, be appointed to be custodian, 
trustee of any trust. 

(c) By the person having power to appoint new 
trustees. 
It will be seen, from the section quoted above, that 
the existence of a vacancy on the body of ordinary 
trustees is not — as it is in the case where it is proposed 
to appoint the PubUc Trustee as ordinary trustee — a 
condition precedent to the right to appoint the Public 
Trustee as custodian trustee. On the contrary, the right 
to appoint is vested in " the person having power to 
appoint new trustees," whether or not the number of 
trustees lias been reduced below the original number. 
It cannot be said that this phrase is a happy one, 
inasmuch as — apart from some special provision in the 
trust instrument — no person has the power to appoint 
new trustees, unless there is a vacancy. The class of 
persons designated would however appear to be the same 
class which — given a vacancy — would have the power to 
make the appointment. These persons are : 

(1) The person or persons (if any) nominated for the 

purpose of appointing new trustees by the trust 
instrument. 

(2) If there are no such persons, the trustees for the 

time being. 

(3) The personal representatives of the last surviving 

or continuing trustees. 
It has been suggested that " a settlor or other creator 
of a trust," referred to in section 4 (1) (6), has power to 
appoint the Public Trustee as custodian trustee at any 
time, although no such power is reserved to him by the 
trust instrument. It is submitted that this is not the 
case, and that the sub-section in question refers to the 
appointment by a settlor of a custodian trustee at 



20 Law of Public Trustee 

the inception of the trust, and not subsequent to its 
inception. 

Procedure — -An appKcation to the Public Trustee, to 
act as custodian trustee of an existing settlement, may 
be made by the person, or any one of the persons, having 
power to make the appointment. (Rule 10 (1) (c).) 
Generally, it may be said that the same procedure should 
be followed as in the case where the Public Trustee is 
appointed as ordinary trustee of an existing settlement 
(see pages 17 and 18), except that it is not necessary to 
give any notice of the proposed appointment to the 
beneficiaries. 

II. Appointed by the Court.* 

5 (1). The Public Trustee may by that name, or 
any other sufficient description, be appointed to be a 
trustee of any settlement or oilier instrument creating 
a trust . . . as a new Tnistee, or as an additional, 
Trustee in the same cases, and in the same manner, 
and by the same . . . Court, as if he was a private 
trustee, with tlie addition, that tlwugh the trustees 
originally appointed were two or maiv, the Public 
Trustee may be appointed sole trustee. 
It is proposed here to deal with five cases : 

A. Appointment under section 25 of the Trustee Act, 

1893. 

B. Appointment under the Lunacy Act, 1890. 

C. Appointment under the Judicial Trustees Act, 1896. 

D. Appointment under the Settled Land Acts. 

E. Appointment under section 4 of the Public Trustee 

Act, 1906. 

A. Trustee Act, 1893. 

25 (1). The High Court may, whenever it is 

expedient to appoint a new trustee or new trustees, 

and it is found inexpedient, difficult, or impracticable 

so to do vdthout the assistance of the Court, make an 

* The expression " Court " means the ffigh Court, and as respects 
trusts within its jurisdiction the County Court. 
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order for the appointment of a neiv trustee or new 
trustees either in substitution for or in addition to 
any existing trustee or trustees, or although there is 
no existing trustee. In particular and without 
prejiulice to the generality of the foregoing provision, 
the Court may make an order for the appointment of a 
new trustee in substitution for a trustee who is 
convicted of felony or is a bankrupt. 

(2) An order under this section, and any con- 
sequential voting order or conveyance, shall not 
operate further or otherwise as a discharge to any 
former or continuing trustee than an appointment of 
new trustees under any power for that 'purpose 
contained in any instrument would have operated. 

(3) Nothing in this section shall give power to 
appoint an executor or administrator. 

It may be premised that as a general rule the Court 
will not entertain an application under this section where 
there are persons having power to appoint new trustees, 
and those persons are willing to exercise that power. 
{In re Sutton, W. N. (1885), 122; In re Gibbon's Trust, 
W. N. (1882), 12). In this connection, the case of In re 
Higginbottom, [1892] 3 Ch. 182, is instructive. Here 
the right of a sole trustee to appoint her nominees was 
upheld against the wishes of a large majority of the 
beneficiaries. 

Nor will the Court entertain an application by 
summons under the section to remove a trustee who 
is unwilling to resign, unless the application is based 
upon the ground that the trustee is a bankrupt or a 
felon. 

The case of Re Blanchard (1861), 3 De G. F. & J. 
181, was decided under section 32 of the Trustee Act, 
1850, but the reasoning employed by Turner, L.J., seems 
quite as applicable to the Trustee Act, 1898. It is pro- 
posed to quote a portion of his judgment, in order to 
show the principles on which the decision was based. 
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Turner, L. J. — LooJcmg then to the d2nd section 
of the Act, was it intended to extend to displacing 
trustees who were desirous to continue in the trust and 
appointing others in their place and especially to 
displacing trustees and appointing others on the 
ground of alleged misconduct in the trustees to be 
displaced which is the case before us J 

I think not. The language of the section, although 
no doubt very general and extensive, does not seem to 
me to be adapted to such cases. It is "whenever it 
shall be found expedient" . . . whatever doubt, 
however, there might be upon the very general words 
of this section seems to me to be removed by the context 
of the Act itself. 

At the time when this Act passed every trustee had 
the right to have his accounts taken in this Court in 
the presence of all parties interested in the cause so 
that all might be bownd, and to have any balance 
which might be found due to him on the result of the 
account paid (or perhaps in some cases of urgency it 
might be secured to him) before he icas denuded of the 
trust estate, and except so far as recent legislation 
may have aUered the case as to parties, I believe that 
every trustee has still such rights. This Act does not 
profess to alter the rights of trustees in these respects, 
and I see nothing contained in it which in any way 
indicates any intention to do so. But if the conn 
struction of the 327Mi section ivhich is contended 
for be maintained, it will most undoubtedly do so to a 
very serious extent. 

How are these rights to be preserved consistently 
with the 34iA section, which gives power to the Court 
to vest the property in the netv trustees ? (Cf s. 26, 
Trustee Act, 1893.) 

With the Q6th section, which provides that neither 
the appointment of the new trustees nor the transfer of 
the property shall discharge the former trustees further 
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" than as they would be discharged by the appointment 
of new trustees under a power ? (fif. s. 25 (2), Trustee 
Act, 1893.) 

With the Slth section, which enables the appointment 
of the new trustees and the transfer of the property to 
be made upon the application of any person beneficially 
interested, whether under a disability or not, , , . it 
has not been unusual to dispense with service on all 
parties. (Cf s. 36 (1).) 

Again, speaking of section 32 of the Trustee Act, 
1850, Turner, V.C., said {In re Hodson's Settlement 
(1851), 9 Hare 118)— 

I think that this statute was not intended to give 

the Court jurisdiction to remove a trustee where he 

states that he is desirous of continuing in the trust. 

The Act empowers the Court whenever it is expedient 

to appoint new trustees; but that provision is, I 

think, confined to the appointment and does not extend 

to the disclmrge of a trustee who is willing to remain. 

The ratio decidendi of these cases appear to be the 

same under the Trustee Act, 1893, so that, apart from 

felony or bankruptcy, it would appear that there is no 

power to remove a trustee for alleged misconduct by 

summons under section 25 of the Trustee Act, 1893, An 

action must be instituted for the purpose. The fact that 

the person having power to appoint new trustees has 

made the payment to him of a sum of money conditional 

on the exercise by him of that power does not give the 

Court a right to appoint new trustees under the section, 

provided that at the time when the case comes on for 

hearing the person in question is willing to exercise the 

power. {In re Hodson's Settlement (1851), 9 Hare, 118.) 

Turning to the provisions of the section, it will be 

observed that the Court derives jurisdiction on being 

satisfied : 

(i) that it is expedient to appoint a new trustee or 
trustees, and 
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(ii) that it is found inexpedient, difficult, or impracti- 
cable so to do without the aid of the Court. 

Both these circumstances must be combined ; then 
the Court may, in its discretion, appoint a new trustee 
or new trustees either : 

(a) in substitution for any existing trustee or trustees ; 

(b) in addition to any existing trustee or trustees ; or 

(c) to act as trustees where no trustees were originally 

appointed, or where those originally appointed 
have died before the trust became operative. 

(a) In substitution. 

Instances of where the Court has deemed it expedient 
to appoint new trustees in substitution for existing 
trustees are — 

(1) When a trustee is an infant; the right of such 

infant to apply to be restored to the trusteeship 
being reserved. {Re Shelmerdine, (1864) 33 L. J. 
Ch. 474.) The fact that the infant is also a 
lunatic does not destroy the jurisdiction of the 
Chancery Division. {Re Arrowsmith's Trust 
(1858), 6 W. E. 642.) 

(2) Where there is no representative of a last surviv- 

ing trustee or where there is a difficulty in 
obtaining administration. 

(3) Where there is a doubt as to whether a power of 

appointment appUes. 

(4) Where a trustee has gone to reside permanently 

abroad. The fact that the trustee is also a 
lunatic does not destroy the jurisdiction of the 
Chancery Division. {In re Gardner's Trusts 
(1878), 10 C. D. 29.) 

(5) Where a trustee had become incapable of acting 

by reason of age or infirmity. 

(6) Where a trustee is desirous of retiring, but the 

person having power to appoint new trustees 
will not agree to appoint another in his stead. 
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(7) Where a trustee is adjudicated a bankrupt. This 

case is specially referred to by the section. The 

following extracts from judgments of Jessel, 

M.R., illustrate the principles on which the 

Court acts in exercising their jurisdiction. 

^s a general rule, where the bankruptcy is recent, 

and where it is not shewn that the man is of good 

character and has the command of means, he ought 

to be removed. I say where it is not shewn that he 

has the command of means, because a man who has 

recently become a ba/nkrupt may afterwards have 

become wealthy, either by a fortunate speculation or 

by the bounty of others. He may have had a large 

property left to him, or he may have been appointed 

to a lucrative post, biinging him in a la/rge income. 

Therefore, when you get rid of the presumption that 

he is impecunious, of course you also get rid of the 

reason upon which the jurisdiction of the Court rests. 

(In re Adam's Trust, Jessell, M.R., at p. 637 (1879), 

12 Ch. D. 634.) 

Again, In re Barker's Trusts (1875), 1 Ch. D., p. 43, 

Jessell, M.R., said — 

In my view it is the duty of the Court to remove a 
bankrupt trustee who has trust money to receive or 
deal with, so that he can misappropriate it. . . . The 
reason is obvious : a necessitous man is more likely to 
be tempted to misappropriate trust fwnds than one who 
is wealthy; and besides a man who has not shetvn 
prudence in managing his own affairs is not likely to 
be successful in managing those of other people. 

(8) Where a trustee is convicted of felony. This case 

also is specially referred to by the section. 
In re Dawson's Trusts (W. N. (1899) 134) ; it was 
argued that the Court had no jurisdiction, on an 
originating summons, to remove a trustee (who 
was unwilling to retire) on the ground that he 
had been convicted of felony. Byrne, J., held 
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that the Court had jurisdiction under section 25 

of the Trustee Act, 1893, but that it depended 

upon the circumstances of each particular case 

■whether or not the Court would exercise 

jurisdiction. 

(9) When the trustee becomes a lunatic (but is not 

so found), a new trustee may be appointed 

' under this section, but no vesting order can be 

made. AppKcation for a vesting order must 

be made to the Judge in Lunacy under sections 

135 to 139 of the Lunacy Act, 1899. (In re M. 

(1899), 1 Ch. 79,) 

Stirling, J. — The reason why it was held that the 

Trustee Act, 1850, conferred no jurisdiction on the 

Court of Chancery to make a vesting order when 

the trustee was of unsound mind, was . . . the existence 

in the Act of 1850 of clauses which dealt specifically 

with the case of such trustees. Such clauses are not 

found in the Trustee Act, 1893, hut they do appear in 

the Lnmacy Act, 1890. 

Q)) In addition. ^ 

With regard to the appointment of additional trustees, 
apart from some express power in the trust instrument, 
this would always be impracticable without the aid of the 
Court, so that the only question to which the Court 
would apparently have to direct its attention is : " Is it 
expedient that an additional trustee or trustees should 
be appointed ? " It is assumed that this would depend 
on the facts of each case. 

(c) Where there are no Ti-ustees. 

It will be observed that the Court can appoint 
under this section "although there is no existing 
trustee." In the corresponding section under the 
Trustee Act, 1850, viz. section 32, these words did not 
appear. It was held, however, that the Court had 
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inherent jurisdiction to make such an appointment. 
(Dodkin v. Brunt (1868), 6 Eq. 580.) 

Procedure. — The rules under the Act do not appear 
to apply to the case of an appointment by the Court 
except so far as they relate to the giving of notice to the 
beneficiaries. 

The mode of application is by summons (see E.S.C. 
Order 55, Eule 13a). 

Section 36 (1) of the Trustee Act, 1893, specified those 
who have a right to g.pply to the Court, and provides as 
follows :— 

An order under this Act for the appointment of a 
new trustee may he made on the application of any 

person beneficially interested in the land, stock, or 
chose in action, whether under a disability or not, or 
on the application of any person duly appointed trustee 
thereof. 

It is equally competent therefore for a beneficiary or 
a trustee to make the application. Where it is desired 
to apply to the Court for the appointment of the 
PubHc Trustee it would appear desirable to obtain his 
consent to act at the outset, and he will on apphcation, 
if he consents to act, seal the appropriate form which 
is, based on that contained in Appendix L. of the Eules 
of the Supreme Court and complies with the provisions 
of Order 38, Eule 19a (see p. 124). With regard to 
service of the summons, the judge exercises his discretion 
according to the circumstances of each case as it comes 
before him, taking care to ascertain who are the parties 
and what are their interests, and being satisfied, as far as 
he can be, that there is a fair hearing of all possible 
contentions as to the persons to be appointed trustees. 
Instances of where service has been dispensed with are— 

(1) Where a trustee absconds. (Hyde v. Benbow, W. N. 

(1884) 117.) 

(2) Where a trustee is of unsound mind not so found. 

{In re Green (1875), L, E. 10 Ch. 272.) 



28 Law of Public Trustee 

(3) Where the cestm que trust is in Australia. {In re 

Wilson (1886), 31 C. D. 522.) 
It is the duty of the Eegistrar to call the attention of 
the Court to the fact that all parties have not been served, 
and in a proper case the Court proceeds in the absence of 
the parties. (See Memorandum as to Practice, W. N. 
(1901), p. 85.) 

With regard to vesting orders see pp. 51 & 52. 

B. Lunacy Act,_1890. 
Sect.142 of the Lunacy Act, 1890, provides as foUows: — 
In every case in which the Judge in Lunacy has 
jurisdiction to order a conveyance, or transfer of land 
or stock, or to make a vesting order, he may also make 
an order appointing a new trustee or new trustees. 
Sections 135 to 139 deal with the powers of a Judge 
in Lunacy to make vesting orders both in the case of land 
and stock. 

The term " lunatic " (despite section 340 of the Act 
of 1890) includes a " criminal lunatic," the reason being 
that section 342, though repealing {inter alia) section 5 
of the Trustee Act, 1850, preserves the previous practice 
thereunder, and this practice enabled the Judge in Lunacy 
to make a vesting order in the case where a trustee was 
a criminal lunatic. {In re E., [1906] 1 Ch. 730.) 

Hence under section 142 the court has power to 
appoint a new Trustee in place of a criminal lunatic. 

Procedure. — An application under the section may be 
made by summons by any person beneficially interested 
in the property whether under a disability or not or by 
any duly appointed trustee thereoi (R. 57, Lunacy Bnles, 
1892.) 

C. Judicial Trustees Act, \Z96.* 

2 (1). Siibjeet to and in accordance witJi the pro- 
visions of this Act and the rules made thereunder, the 
Public Trustee may, if he thinks fit: — 
(d) Be appointed a judicial trustee. 
* In so far as the Judicial Trustee Bules, 1896, are not impliedly 
repealed by the Fnblic Tmstee Bnles, 1907, they seem to be qnite 
inappropriate to the Public Trustee. 
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The Judicial Trustees Act, 1896, provides as follows 
{inter alia) : — 

Section 1 (1). Where application is made to the Court 
hy or on behalf of a trustee or heneflciary, the Court 
may, in its discretion, appoint a person (in this Act 
called a judicial trustee) to be a trustee of that trust 
either jointly and with any other power, or as sole 
trustee, and, if sufficient cause is shewn, in place of all 
or any existing trustees. 

Except in two cases, there appears to be little advan- 
tage in applying under the Judicial Trustees Act,, 1896, 
instead of under the Trustee Act, 1893. The two cases 
referred to are : — 

(1) Under section 25 of the Act of 1893 the Court can 
only exercise jurisdiction where it is impracticable to do so 
without the aid of the Court ; i.e. if there is a person who 
has power to appoint new trustees, and that person is will- 
ing to exercise that power, the Court has no jurisdiction. 
Under the Act of 1896, the Court has jurisdiction even 
although the right to appoint is vested in a third person. 
As to whether it would exercise jurisdiction in this case 
would, no doubt, depend upon the facts. It is conceived 
that, if the appHcation were for the appointment of the 
Public Trustee, the Court might be disposed to favourably 
entertain it. The fact that aU or the majority of those 
interested in the funds desired the appointment would no 
doubt be of weight. {Cf. re Chisholme, 43, Solicitois' 
Journal (1898), page 43.) 

(2) Under section 25 of the Act of 1893, the Court 
has no jurisdiction to remove a trustee except on the 
ground of conviction for felony, or on the ground of bank- 
ruptcy. The right to remove a trustee is traceable to 
the inherent jurisdiction of the Court, and an application 
for the removal of a trustee can only be entertained if 
an action is brought ; i,e, the procedure by originating 
summons is not applicable to this case. 

Under the Act of 1896, where proceedings are instituted 
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with a view to remDving a trustee, the form the pro- 
ceedings take must be by originating summons (Judicial 
Trustee Eules, 1897, Eule 2), and the Court can remove 
a trustee " if sufficient cause is shown." This distinction 
is of importance, since an action entails considerable 
expense, whUe the institution of proceedings by originating 
summons is, comparatively speaking, inexpensive. 

Procedure. — It is conceived that the consent of the 
Public Trustee to act as judicial trustee would be ob- 
tainable in the same manner as it is obtainable in the 
case where the apphcation is for him to act under the 
Trustee Act, 1893 (see p. 27). 

The Judicial Trustee Eules, 1897, '- provide (wter 

IRvle 2. An application to the Court to appoint a 
Judicial Trustee shall be in the Chancery Division, 
and 

(a) If not made in a pending cause or matter shall be 
Tnade by originating summons. 

D. Settled Land Acts, 1882. 

Section 5 (1) of the Public Trustee Act, 1906, 
provides that the PubHc Trustee may be appointed 
as the trustee of any settlement. 

A settlement is for the purposes of the Settled Land 
Acts defined as '.—^any ... instrument or any number 
of instruments . . . under or by virtvs of which instru- 
ment or instruments any land or any estate or interest 
in land stands for the time being limited to or in trust 
for any person by way of suceession. (Sect. 2 (1> af 
Settled Land Act, 1882.) 

Section 38 of the Settled Land Act, 1882, pro- 
vides — 

38 (1). If at any time there are no trustees of a 
settlement unthin the definition in this Act, or where in 
any other case it is eccpedient for ■ the purposes of this 
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Act that new trustees of a settlement he appointed, the 
Court may, if it thinks Jit, on the application of the 
tenant for life or of any other person having under the 
settlement an estate or interest in the settled land, in 
possession remainder or otherwise, or in the case of an 
infant of his testamentary or other guardian or next 
friend, aj^oint fit persons to be trustees under the 
settlement for the purposes of this Act, 

(2) The persons so appointed and the survivors and 
swvivor of them while continuing to be trustees or 
trustee, and until the appointment ofnetv trustees, tlie 
personal representatives or personal representative for 
the time being of the last surviving or continuing trustee, 
shall, for the purposes of this Act, become and be the 
trustees of the settlement. ' 

39 (1). Notwithstanding anything in this Act, 
capital moneys arising under the Act shall not be paid 
to fewer than two persons as trustees of the settlement 
unless the settlement authorises the receipt of capital 
moneys of the settlement by one trustee. 

(2) Subject thereto the provisions of this Act 
referring to the trustees of a settlement apply to the 
surviving or continuing trustees or trustee of the 
settlement. 

Section 45 (1) provides for the giving of notice by the 
tenant for life of his intention to exercise his powers 
under the Act, and, in particular, requires that at the 
date when the notice is given the number of trustees 
shall not be less than two, unless a contrary intention is 
expressed in the settlement. 

It appears that by an oversight in the Public Trustee 
Act, 1906, the PubHc Trustee cannot be appointed by 
the Court to act alone for the purposes of the Settled 
Land Acta unless the settlement authorizes the receipt 
of capital moneys by one trustee. The latter part 
of section 5 (1) of the Act of 1906 does not appear to 
apply. 
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Hence it is necessary to join somebody with the 
Public Trustee, on whose behalf the usual affidavit of 
fitness must be produced. 

Procedure. — The Settled Land Act Eules 1882 
provide as follows : — 

All applications to the Corni, under this Act may he 
made hy summons in chambers ; and if in any case a 
petition shall he presented without the direction of 
the judge no farther costs shall be allowed than would 
he allowed upon a sumrrums. {Rule 2.) 

E. Section 9, Public Trustee Act, 1906— Custodian 
Trustee. 

4 (1). Subject to rules under this Act, ike Public 
Trustee may, if he consents to act as such, and whether 
or not the number of trustees has been reduced below the 
original number, he appointed to be custodian trustee 
of any trust : — 

(a) By order of the Court made on the application of 

any person on whose application the Court may order 

the appointment of a new trustee (see p. 27). 

In the absence of any decisions on the point it is not 

possible to give any authoritative view as to the principles 

on which the Court would act in considering such an 

application. It is submitted that it will be found in 

practice that in any case where the beneficiaries are 

agreed the Court will as a general rule make the order, 

since the effect of the order will not be to interfere 

with the discretion of the existing trustees (who will 

thereupon become the managing trustees), but merely 

to place the securities in the hands of the Public 

Trustee. 

Procedure.— R.S.C. Order 55, R. 13a. Any of the 
following applications under the Trustee Act, 1893, may 
be made hy summons : — 

(a) An amplication for the appointment of a new 



TiTLK OF Public Tkustee in Eelation to Teusts 33 

trustee with or tvithout a vesting of other consequential 
order. 
It may be argued that there is no power, under this 
rule, to apply by summons for the appointment of the 
Public Trustee as custodian trustee, inasmuch as the 
application is not under the Trustee Act, 1893, there 
being no power to appoint a custodian trustee under that 
Act. 

In any case it would appear that it is competent for 
the Court to entertain such an application under the 
present rules, for E.S.C. Order 55 provides — 

Rtde 2. The business to be disposed of in Chambers 
by Judges of the Chancery Division shall consist of the 
following matters, in addition to the matters which 
tmder any other rule or by statute may be disposed of 
in Chambers. 

(18) Such other matters as the Judge may think fit 
to dispose of at Chambers. 

It is submitted that, since the rules of Court specially 
provide for the appointment of an ordinary trustee being 
made by summons, there can be no objection in principle 
to the appointment of a custodian trustee (who has, com- 
paratively speaking, restricted powers) being made by a 
similar method. , It is, therefore, conceived that the 
Court would in the exercise of its discretion allow such 
an application under Order 55, Eule 2 (18). No doubt, 
if necessary, an additional rule will be added dealing 
specifically with the case. 
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CHAPTEE n. 

TITLE OF PUBLIC TEUSTEE IN 
EELATION TO ESTATES. 

LETTEES OF ADUmiSTEATIOir. 

Section 6 (1) provides as follows : — 

If in pursuance of any rule under this Act the Public 
Trustee is authorised to accept hy that name . . , 
letters of administration, the Court having jurisdiction 
to grant . . . letters of administration may grant 
such . . . letters of administration to the Puhlic 
Trustee hy that name, and for that purpose the Court 
shall consider the Public Trustee as in law entitled 
equally with any otlier person or class of persons to 
obtain the grant of letters of administration save that 
as between the Public Trustee and the widower, widow, 
or next of hin of the deceased, the widower, widow, or 
next of kin shaU be preferred unless for good cause 
shewn to the contrary. 

Section 15 of the Act provides (inter alia) — 

The expression " letters of administration " means 
letters of administration of the estate and effects of a 
deceased person, whether general or with the will 
annexed, or limited either in time or otherwise. 

Section 11 (4). When any bond or security wovM be 
required from a private person upon the grant to him 
of letters of administration . . . the Public Trustee if 
administration is granted to him . . . shall not be 
required to give such bond or secwrity, but shall be 
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subject to the same liabilities and duties as if he had 
given such bond or security. 

Ride 7 (1). Subject to the Act and to these rules the 
Public Trustee is authorised — 

(6) To accept by that name . . . letters oj 
administration of any kind. 
In view of the terms of this rule and of the definition 
of the term "letters of administration," it will be seen 
that the PubHe Trustee may be appointed as — 

(1) General administrator on an intestacy. 

(2) General administrator with the will annexed. 

(3) General administrator pendente lite. 

(4) General administrator de bonis non admini- 

stratis. 

(5) Administrator Minore aetate. 

(6) Administrator durante absentia. 

(7) Administrator durante dementia. 

(8) Administrator ad colligendum bona defuncti. 

It is proposed to deal with the two instances which 
occur most frequently in practice, viz. : — 

(1) Administration on intestacy. 

(2) Administration cum testamento annexo. 

Administeation on Intestacy. 

It will be observed from the section that the appoint- 
ment of the PubHc Trustee is in the discretion of the Court. 

By the Court is meant the Probate Divorce and 
Admiralty Division of the High Court, to which division 
the grant of letters of administration was specially assigned 
by section 34 of the Judicature Act, 1873. 

But although the Court has a discretion in the matter 
it is in the exercise of that discretion to consider the 
Public Trustee in law entitled equally with any other 
person or body of persons after the widower, widow, or 
next of kin who are to have the prior claim. 

The section does not, however, say that if the widow, 
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widower, or next of kin, as the case may be, consent 
(tacitly or otherwise) to the Public Trustee being appointed 
administrator that thereupon he is the only person who 
has a right to be appointed. The section merely provides 
that in this eventuality he shall be " considered in law as 
entitled equally with any other person or class of persons " 
to receive the grant. 

With regard to the prior claim of the widower, 
widow, or next of kin, it will be observed that the 
wording of the section is " the widower, widow, or (not 
and) next of kin." 

Where, therefore, a wife dies intestate, leaving a 
husband surviving, it would appear that if the husband 
renounces in favour of the Public Trustee then the latter 
will have a right to the grant. The ground for this view 
is that a husband has an exclusive right of taking out 
letters of administration. Hence there is no other person 
who can be " equally entitled " with the Public Trustee. 
If the husband were to die before letters of administration 
were taken out by the Public Trustee then the next of kin 
of the wife may obtain the grant (Smart v. Tranter (1890), 
43 Ch. D. 592, 596), so that, in the case supposed, it would 
appear that they would be " equally entitled " with the 
Public Trustee. 

To take another case, where a husband dies intestate, 
leaving a widow surviving, it would appear that if the 
widow renounces in favour of the Public Trustee he will 
thereupon become equally entitled with the next of kin. 

Where neither the husband nor wife survives the 
intestate, the next of kin are, in the first instance, entitled 
to the grant. 

Hence arises the question : What is the meaning of 
the phrase " next of kin ? " 

In the construction of wills the term " next of kin " 
simpliciter has a different meaning to the term " next of 
kin according to the statutes for the distribution of the 
estates of intestates." 
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By the former phrase is meant the nearest of kin in 
the strict meaning of the words. The latter phrase 
includes those persons who, not being themselves next of 
kin, take as representing deceased next of -kin, i.e. the 
lineal descendants of deceased children of the intestate, 
and the children of his deceased brothers and sisters. 

The question to be determined here is in wh§|t sense 
is the phrase " next of kin " used in section 6 (1) of 
the Act. 

It cannot be said that the phraseology employed is 

happy, but it is conceived that the term " next of kin " is 

here used in a loose sense as designating not merely " the 

next of kin according to the Statutes of Distribution," but 

also the heir-at-law when real estate is the subject-matter 

of the grant (see section 2 (4) Land Transfer Act, 1897). 

Procedure. — The following instructions to Eegistrars, 

dated March 27, 1908, have been issued by the President 

with regard to appHcations by the Public Trustee. 

1. For grants of letters of administration. 

(a) When the Public Trustee applies for letters of 

administration notice should he given by him to the 

widower, widow, heir-at-law, next of kin, and persons 

entitled in distribution or their representatives, as the 

case may be, or such of them as can, without delay, be 

communicated with, intimating that the application for 

a grant is being made by the Public Trustee, and that 

tmless application for a grant is made, or a caveat be 

entered, within eight days from the date of the posting 

of the notices he will proceed with his application 

without further notice, but if a person to whom notice 

is sent is not in the United Kingdom the period oj 

eight days should be increased by the addition of time 

sufficient for a reply by retwrn of post in ordinary 

course of postage from the place to which the notice is 

sent. 

{b) If any application for a grant in preference to 
the Public Trustee be made, the question of preference 
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may be dealt with by one of the Registrars, or on 
application to the Court. 

(c) If a caveat be entered, the usual practice is to be 
followed. 

id) If it is suggested that there is a will, the Public 
Trustee must first cite the executors and the persons 
interested thereunder to propound the same. 

2. (See under Letters of Administration with the 
will annexed.) 

3. In the wording of the grant the Public Trustee 
should be described as " The Public Trustee." 

It is important to see that in the oath the Public 
Trustee swears that he is the Public Trustee. It is 
not sufficient if he is merely described as such in the 
wording prior to the oath. 

It will be observed from section 11 (4) that no 
administration bond is required. 
Mutatis mutandis the remarks appearing on page 
8 apply to appUcations for a grant of letters of adminis- 
tration to the Public Trustee. 

Administration with the Will annexed. 

It wiU be seen from the reference to the widower, 
widow, or next of kin in section 6 (1) of the Act, that, the 
case specially contemplated by the section, is the case of 
the administration of the estate of an intestate. 

In the case of a grant of letters of administration with 
the wiU annexed, the widower, widow, or next of Idn are 
not the persons primarily entitled to the grant, but the 
residuary legatees or devisees. Since preference in the 
case of a total intestacy is given to the former class, it 
would appear, by an analogous process of reasoning, that 
preference should also be given to residuary legatees and 
devisees under a will with no executor. 

Procedure. — Article 2 of the Instructions to Registrars, 
dated 27th March, 1908, provides as follows :— 
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(2) IVhen the Pvhlic Trustee applies for letters of 
administration with will he must clear off executors 
in the usual loay, and notice should be given as above 
mentioned to the residuary legatees and devisees, 
or their representatives, as the case may be, or, if 
there are no residuary legatees or devisees, to the 
person or persons entitled to the undisposed of residue 
or their representatives. 

For further information the practitioner is referred 
to the remarks appearing on page 8, above. 

REMOVAL OF EXECUTOR OR ADMINISTRATOR. 

By section 1 (1) of the Judicial Trustees. Act, 1896, 
power is conferred on the Court to remove a "trustee" 
if sufficient cause is shown (see pp. 29, 30). 

Section 1 (2) of the same Act provides — 

The administration of the property of a deceased 
person whether a testator or intestate shqll be a trust 
and the executor or administrator a trustee within the 
meaning of this Act. 

Apart from this provision there is no power to remove 
an executor or administrator who has maladmimstered 
an estate. The only powers (apart from this Act) are to 
sue the executor or administrator on the ground that he 
has been guilty of devastavit, or to apply to the Court to 
administer the estate. 

In the case of an administrator there is also a 
remedy against the sureties for the defalcations of the 
administrator. 

Procedure. — ^An application to remove an executor or 
administrator would be by summons (see Judicial Trustee 
Eules, 1897, Eule 2, p. 30). 

TRANSFER OF EXECUTORSHIP OR ADMINIS- 
TRATORSHIP. 

Section 6 (2) of the Act of 1906 provides as follows : — 
Any executor who has obtained probate or letters of 
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administration and notwithstanding he has acted in 
the administration of the deceased's estate, may, with 
the sanction of the Cowrt and after such notice to the 
persons beneficially interested as the Court may 
direct, transfer such estate to the Puhlic Trustee for 
administration either solely or jointly ivith the 
continuing executors or administrators if any, and 
the order of the Cowrt sanctioning such transfer 
shall, svkject to the provisions of this Act, give 
to the Public Trustee all the powers of such 
executor or administrator, and such executor and 
administrator shall not be in any way liable in 
respect of any act or default in reference to such 
estate, svbseqiient to the date of such order other than 
the act or default of himself or of persons other than 
himself for whose conduct he is in law responsible. 

Procedore. — Rule 10 (1). An application to the 
Puhlic Trustee to act as trustee may be made : 

(c) In any case by the person or persons or any one 
of the persons having power imder the Act to make the 
appointment. 

The expression "trustee" includes an executor or 
adminiBtrator (sect. 15). 

It is conceived that this rule applies to the section 
quoted above, because the person who actually makes the 
appointment is the retiring executor or administrator, 
although he can only do so with the sanction of the 
Court. 

The retiring executor or administrator is, therefore, 
the person having power under the Act to make the 
appointment. 

It is a question as to what is meant by " the Court." 
No doubt since the Jurisdiction Act, 1873, it would be 
competent for any division of the High Court to entertain 
the appUcation, but it is submitted that the appropriate 
division to hear such an application is the Chancery 
Division. 
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The next question is as to the form of the application. 
It is submitted that this can be made by originating 
summons. 

E.S.C. Order 55, Eule 3, provides — 

The executors or administrators of a deceased person, 
or any of them . . . m^y take out as of course an 
originating summons returnable in the chambers of a 
judge of the Chancery Division for such relief of the 
nature or kind following as may by the summons be 
specified and as the circumstances of the case may 
require (that is to say) the determination without an 
administration of the estate of any of the following 
questions or matters. 

(9) The determination oj any question arising in 

the administration of the estate. 

The question of the retirement of an executor or 

administrator would appear to be " a question arising in 

the administration of the estate " within the meaning of 

the rule. 

TBAirSFEB B7 THE COITBT OF SMALL ESTATES 
TO THE PUBLIC TBTJSTEE. 

Section 8 (5) provides as follows : — 

Where proceedings have been instituted in any Court 
for the administration of an estate, and by reason of 
the small value of the estate it appears to the Court 
that the estate can be more economically administered 
by the Public Trustee than by the Cowrt, or that for 
any other reason it is esepedient that the estate should 
be administered by the Public Trustee instead of the 
Cou/rt, the Cowrt may order that the estate shall be 
administered by the Public Trustee, and thereupon 
(subject to the directions of the Court) this section shall 
apply as if the administration of the estate had been 
undertaken by the Public Trustee in pursuance of this 
section. 

Under this section, therefore, the Court has power 
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to transfer the administratiou of an estate to the 
Public Trustee when, by reason of its small value, it 
appears to the Court that the estate can be more 
economically administered by the PubUc Trustee than by 
the Court, or that for any other reason it is expedient 
that the estate should be administered by the Public 
Trustee instead of by the Court. 

It is not necessary .that the estate should be under 
the gross value of £1000. All that is necessary is that 
it should be an estate of " small value." 

Although under the section the Public Trustee is 
" ordered " by the Court to undertake the administration 
it would appear, having regard to the provisions of section 
2 (1), of the Act, that the expression on the part of the 
PubUc Trustee of his willingness to act, must precede the 
order of the Court. 

SMALL ESTATES— UNDEBTAEING TO ADMHTISTEB. 

Section 3 (1) of the Public Trustee Act provides— 
Any person who in the opinion of the Public Trustee 
would be entitled to apply to the Court for an order 
for the administration by the Court of an estate, the 
gross capital value whereof is proved to the satisfaction 
of the Public Trustee to be less than one thousand 
pounds, may apply to the Public Trustee to ad- 
minister the estate, and where any such application is 
made, and it appears to the Public Trustee that the 
persons beneficially entitled are persons of small 
means, the Public Trustee shall administer the estate 
unless he sees good reason for refusing to do so. 
It wiU be observed that, unless he sees good reason for 
refusing, the PubUc Trustee is under an obligation to 
administer small estates, subjectito his receiving a proper 
appUcation from a person having a right to apply, and to 
his being satisfied that the persons beneficially entitled 
are persons of small means. 

By the term " small estate " is meant " an estate, the 
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gross capital value whereof is proved to the satisfaction 
of the Public Trustee to be less than one thousand 
pounds." 

A person having a right to apply is " any person who, 
in the opinion of the. Public Trustee, would be entitled to 
apply to the Court for an order for the administration by 
the Court of an estate." 

These words appear to define the class of persons who 
may make application to the Public Trustee. 

Having determined who are entitled to apply to the 
Court for such administration, you have also determined 
who are entitled to apply to the Public Trustee. 

The persons who may apply to the Court for an 
order for the administration of an estate include the 
following : — 

(1) The executors or administrators of a deceased 

person or any of them. 

(2) Any person claiming to be interested in the relief 

sought, as creditor, devisee, legatee, next of kin 
or heir-at-law, or customary heir of a deceased 
person, or as claiming by assignment, or other- 
wise under such creditor or other person as 
aforesaid (see E.S.C.O. 56, Bules 3 and 4). 
These, then, are the persons who may apply to the 
Public Trustee. Whether the section extends to the 
administration of "trusts," as well as to the adminis- 
tration of estates of deceased persons, cannot, in the 
absence of judicial interpretation, be at present determined. 
It would appear that, the fact of being one of the class 
specified above, only gives an inchoate title to apply which 
is not perfected until probate or letters of administration 
have in fact been granted. The ground for this view is 
that, though before probate or letters of administration 
persons exist who may make such an application, yet 
such persons do not become " entitled " to make the 
application until some properly constituted legal repre- 
sentative is before the Court. 
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Thus in Cary v. HiUs, Romilly, M.B., said, at p. 82 — 

You, cannot administer the personal estate of a 

testator in Chancery, unless yon have his legal personal 

representative before the court. If you were able to do 

so you, would work great injustice. If at the hearing 

of an administration suit, the court finds that it has not 

the legal personal representative before it, then its arm 

is paralyzed and it can do nothing. 

In this case the executor pleaded that he was not the 

legal personal representative, because he had been unable, 

by reason of the entry of caveats, to prove the will. 

Again, in DowdesweU v. Dowdeswell, Brett, L.J., said, 
at page 302 — 

The court would not enter upon the enquiry. That 
{i.e. the absence of a legal personal representative) 
was a valid preliminary objection. 
The chief cases in point appear to be : — 
Lowry v. Fulton, 9 Sim. 104 (1838) ; HiUs v. Neale, 
5 L. J. Ch. 0. S. 144 (1827) ; Penny r. Watts, 2 Phil. 149 
(1846) ; Cary v. Hills, 15 L. R. Eq. 79 (1872) ; DowdesweU 
V. Dowdeswell, 9 L. E. Ch. 304 (1878) ; Rowsell v. Morris, 
17 Eq. L. R. 20 (1874). 

Procedure. — The application to the PubUc Trustee 
must be in writing (Rule 14 (1)), and should set out — 

(1) That the estate is under the gross value of £1000. 

The term " gross value " has, it is submitted, 
reference to the time when application is made 
to the FubUe Trustee, and not to the "gross 
value " at the date of death. 

(2) The locus standi of the applicant. 

(3) The fact that the persons beneficially entitled are 

persons of small means. 

(4) It would seem that it must also be shown that 

probate or letters of administration have been 
granted before the PubUc Trustee is actually 
asked to seal the undertaking to administer. 
A form of application will be found on page 125. 
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TRANSFER OF SECURITIES TO PUBLIC 
TRUSTEE. 

Ix may be prefaced that section 1 (2) of the Act 
provides, that the fact of the Public Trustee seahng an 
instrument, shall not, render such instrument liable to a 
higher duty than if he were an individual. In other 
words, stamp duties chargeable on instruments sealed by 
the Public Trustee, are to be ascertained by reference to 
the nature of the instrument, and not by reference to the 
fact that it is under seal. 

The latter part of section 12 enacts that, in dealings 
with property, the fact that the person, or one of the 
persons dealt with is the Public Trustee, shall not of 
itself constitute notice of a trust. 

The transfer of securities may be effected by private 
individuals or by order of the Court. 

I.— TRANSFER BY PRIVATE INDIVIDUALS. 

The Legal* Estate, in Land of any Tenure other 
THAN Copyhold. 

The expression "land" includes manors, and lord- 
ships, and reputed manors, and lordships, and incorporeal 
as well as corporeal hereditaments, and any interest 
therein, and also an undivided share of land (sect. 50, 
Act of 1893). 

Section 12 (1) of the Trustee Act, 1893, provides 
(inter alia) that — 

When a deed by which a new trustee is appointed 
to perform any trust contains a declaration by the 

* The equitable estate in lands of freehold or leasehold teuvue vests 
in a trustee on his appointment {Dodscm v. Powell, 18 L, J. Ch. 237). 
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appointor to the effect that any estate or interest in any 

land subject to the trust shall vest in the persons who, 

by virtue of the deed, become and are the trustees for 

performing the trust, that declaration shall without any 

conveyance or assignment operate to vest in those 

persons as joint tenants and for the purposes of the 

trusts that estate interest or right. 

This section would appear to cover that case where 

one new and sole trustee is appointed since by the 

Interpretation Act, 1889 (52 & 53 Vict., Ch. 63, sect. 1), 

the singular includes the plural and vice versa, unless the 

contrary intention appears. 

There are thus two methods of vesting land of free- 
hold or leasehold tenure in the Public Trustee, 
(a) By vesting declaration by the appointor. 
{b) By conveyance (freeholds) by assignment (lease- 
holds) by the person in whom the legal estate 
is vested. 
The former method is the most convenient, not 
only from the point of view of " shortness," but also 
because it enables a person who has the power of ap- 
pointing new trustees, but who is not seized or possessed 
of the legal estate (e.g. husband and wife under a marriage 
settlement) to vest that estate in the new trustees. 

The Legal* Estate in Land of Copyhold Tenure. 

The expression "land" is used here in the sense defined 
above. The transfer of lands of copyhold tenure is 
effected in the ordinary way by surrender on the part of 
the transferor and admittance of the trustee by the lord 
on payment of the customary fines and dues. 

A difficulty may arise with regard to copyhold, since 
it appears that the lord of a manor is not bound to 

♦ The equitable estate in copyhold lands vests in a Trustee by 
virtue of the appointment, since such interests are not the subject of 
customary assurance, but pass by mere a^ngnment without any act of 
the law being necessary {King v. King,3fP, Wms. 359 ; Macnamara v. 
Jones, 1 Bro, C. C. i81). 
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admit a corporation. In the case of A.-G. v. Leivin (1 
Cooper (1837-8) p. 54) the Vice Chancellor said : — 

As regards the copyhold lands there is the further 

objection that a corpoi~ation cannot hold lands by copy 

of court roll as the consequences loould be to deprive 

the lord as well of suit and service as of his fines. 

The same view is expressed in Duke on Charitable 

Uses (Bridger's edition, 1805, p. 135) and in Watkins on 

Copyholds, pp. 46 and 242 : — 

In cases, therefore, in which the persons intended to 

be benefitted are c<fiporations, the premises should be 

surrendered to the use of a person who is not under 

such incapacities and his heirs, in trust for such 

corporate person (242) : — 

It would seem, therefore, that unless the lord were 

willing to accept the Public Trustee as tenant on the roll, 

the only courses open to him to adopt would be, either to 

request the admission of his nominee, or to agree to be 

admitted in his personal capacity. 

Choses in Action. 
Debts and other things in action are transferable to the 
Pubhc Trustee by vesting declarations under section 12 (1) 
of the Trustee Act, 1893, or by ordinary assignment. 

MoETGAGBS. 

Land conveyed by way of mortgage, for securing 
money subject to a trust, is not transferable by vesting 
declaration. 

If the land is of freehold or leasehold tenure the 
mortgage is transferable to the Public Trustee by ordinary 
deed of transfer. The appropriate words of limitation to 
convey the fee simple in the case of a corporation sole 
are "successors and assigns" (Emmett, Notes on 
Perusing Titles, p. 142). 

If the land is of copyhold tenure the appropriate 
method of conveyance is a covenant to surrender followed 
by a conditional surrender. 
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Bonds — Stocks and Shakes. 

Bonds are, as a rule, transferable by mere delivery, 
but some bonds are transferable by deed. 

Stocks and shares are transferable in various ways. 

Full particulars of the appropriate method of transfer 
of all classes of stocks and shares will be found in 
the Stock Exchange Official Intelligence. 

Whatever may be the appropriate form of transfer it 
is necessary, where it is intended that the Public Trustee 
shall act as sole trustee, to obtain particulars from him of 
the terms to be employed in transferring the stocks or 
shares to him as transferee. 

Arrangements have now been made with the Bank of 
England and all the principal railway companies, as well 
as with a large number of trading and commercial cor- 
porations, for some identifying name or letter to be added 
to the name of the PubUc Trustee when stocks or shares 
are transferred into his name alone. But for this arrange- 
ment, it would not have been possible, where the Public 
Trustee had more than one holding in any concern, to 
arrange for the dividends accruing from those holdings 
to be paid direct to the person entitled or to his bank. 

Under the arrangements outlined above it is possible 
to earmark stocks or shares as belonging to a particular 
trust, with the result that there is now no difficulty in 
arranging to pay income direct. 

The difficulty does not arise in the case where the 
Public Trustee is appointed to act jointly with another, 
since in that case the stocks are earmarked by being 
entered in the two names. 

It may be here mentioned that section 11 (5) provides, 
that the entry of the Public Trustee, by that name, in the 
books of a company, does not constitute notice of a trust, 
and that, a company cannot object to enter the name of 
the Public Trustee on its books, by reason only of the 
fact that the Public Trustee is a corporation. 
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The commonest forms of transfer are — 
(a) By deed. 

(6) By inscription in the books of the company con- 
taining a list of the stock and shareholders. 

(a) By Deed. — ^Where stocks and shares are transfer- 

able by deed the ordinary deed of transfer is, 
as a rule, used. 
The draft of the transfer deed should in the first 
instance be sent to the Public Trustee for " earmarking." 
After it has been engrossed and executed by the transferor 
it should be forwarded to the Public Trustee for sealing, 
and directions should be given to the company for the 
fresh certificate issuable by them to be sent direct to the 
Public Trustee. 

(b) By Inscription in Books. — Certain stocks, consols, 

colonial stocks and others are transferable by 

an entry in the books of the corporation of 

which the stocks are held, and this entry in 

the books constitutes the legal title to them. 

A form of lodgment, which is obtainable from the PubHc 

Trustee, must be presented at the time when the transfer 

is made. This is, in effect, the expression of the 

consent of the Public Trustee to accept the transfer 

of a certain block of stock into his name — the stock 

being earmarked in manner explained on p. 48. At the 

foot of the acceptance is attached a receipt which is duly 

signed on behalf of the Bank of England, after which the 

form is returned to the Public Trustee as evidence of the 

transfer. The form appears on pp. 127, 128. 

In order to enable the form of lodgment to be filled 
up a full description of the stock to be transferred must 
be supplied. 

By way of illustration it is here proposed to explain 
the practice to be followed in the case of stock inscribed 
at the Bank of England. 

There are two methods of effecting a transfer, viz. 
(a) By Power of Attorney. — Where the transferor 

I/.P.T. E 
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does not himself propose to attend to make 
the transfer, he applies for a power of attorney 
made out by the Bank on its own form, 
authorizing some attorney or agent to make 
the transfer on his behalf out of the books of 
the bank. Applications for powers of attorney 
must be made in person and not through the 
post. Hence the preliminary act of the transferor 
is to write, usually to a stockbroker or to his 
banker, asking him to apply in person for the 
power of attorney. The stockbroker attends at 
the Bank of England and fills up a ticket giving 
the name of the stockholder and his description 
and holding in the books of the Bank. If the 
power of attorney is wanted the same day, the 
application form must be lodged at the Bank by 
12.30 p.m. Between 1 o'clock and 3 the broker 
appUes again at the Power of Attorney Of&ce 
for the form of power. He takes the power away 
with him and sends it to the transferor, who duly 
executes it in the presence of two witnesses. On 
the receipt of the power from the transferor, the 
broker lodges it at the Bank, where the trans- 
feror's signature is verified, if possible, from some 
specimen already in possession of the Bank. If 
the power is lodged before 2 o'clock and found 
to be in order, it may be acted upon on the 
following day. The next step is to lodge with 
the Bank a transfer ticket giving details of the 
amount, etc., which ticket is an intimation to 
the Bank that the transfer is about to be acted 
upon. In order to actually transfer the stock, 
the attorney attends, and if not known at the 
Bank, must be identified by some broker or 
banker as being the attomeyalleged in the power. 
He signs the book transferring the interest of the 
transferor away to the transferee, and in cases 
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where the attorney must be identified, the stock- 
broker also signs the book. The transfer is 
witnessed by a clerk at the Bank. At the same 
time, a stock receipt giving particulars of the 
stock transfers (previously made out by the 
broker) is signed by the clerk of the Bank. 
This ticket is sent off to the new holder. The 
stock receipt can be " confirmed " by the Bank 
on payment of one shilHng. The transferee need 
not be present at all. If the transferee is anxious 
as to his holdiftg, he may what is called " accept 
stock," and sign the book as the new holder of 
the stock, but this custom, at one time prevalent, 
has fallen out of commercial use. 
(6) Personally by the Stockholder. — If the trans- 
feror intends to transfer stock in person 
he instructs his broker to lodge a transfer 
ticket at the Bank. If the description 
of the holding is, accepted by the Bank, the 
transferor can attend later on the same day 
with his broker, and make the transfer out to 
his transferee. In the larger number of cases, 
however, the transfer of inscribed stocks is made 
by the power of attorney. Where a stockholder 
transfers stock in person it is essential that he 
should be identified by a broker or banker. 

II.— TRANSFER BY COURT. 

Where necessary, vesting orders may be made by the 
High Court vesting property in the Public Trustee. It 
is not proposed to here treat of this subject in any 
detail. It is sufficient to say that the provisions of the 
Trustee Act, 1893, are so wide that an appropriate form 
of vesting order can when necessary be obtained for all 
kinds of property. As explained by Chitty, L.J^, in 
C.M.G. spinster (1898, 2 Ch. 324), there are two forms of 
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order, the one (taking land), an order directly vesting the 
land, the other appointing some one to convey it. This 
latter form is more convenient where purchase money 
has to be paid. 

As regards stock, the legislature has never entrusted 
the courts with the power of transferring the stock in 
the books of the Bank of England or other corporation. 

Consequently, the form is not, to transfer, but to vest 
the right to transfer or to call for the transfer in certain 
persons. 

But there is also a corresponding form of order to 
that used in the transfer of land, viz. the appointment of 
somebody to transfer instead of the making of an order 
vesting the right to transfer. 

This latter form is more convenient where the stocks 
or shares are subject to a liability. 



CHAPTER IV. 

KETIREMENT OF TRUSTEES. 

Th£ law on the subject of the retirement of Private 
Trustees from a trust, of which the Public Trustee has 
not been constituted a trustee, may be summarized as 
follows : — 

A trustee may retire from office, and thus reduce the 
number of trustees : — 

(1) By the consent of all the beneficiaries. 

(2) Under an express power contained in the trust 

instrument. 

(3) Under the provisions of section 11 of the Trustee 

Act, 1893. 

(4) Under an order of the Court. 

Under section 11 of the Act of 1893, if there are more 
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than two trustees, and one of them by deed declares that 
he is desirous of being discharged, and if his co-trustees 
and such other person, if any, as is empowered to appoint 
trustees by deed consent to the discharge of the trustee, 
and to the vesting of the trust property in his co-trustees 
alone, then the trustee desirous of being discharged is to 
be deemed to have retired from the trust, and shall by 
deed be discharged therefrom without any new trustee 
being appointed in his place. 

It will be observed that under this section a trustee 
can only retire when : — 

(1) After his retirement, there will be at least two 

trustees, and 

(2) He has obtained the consents specified in the 

section. 
Section 5 (2) of the Public Trustee Act, 1906, provides 
that : — 

Where the PMic Trustee has been appointed a 

ti-ustee of any trust a co-trustee may retire therefrom 

under section 11 of the Act of 1893, notwithstanding 

that there are not more than two trustees, and without 

such consents as are required by that section. 

The result is that, where the Pubhc Trustee has been 

appointed, a co-trustee may at any time if he so desires 

and by simply executing a deed of retirement retire from 

the trust. 

Retirement, under this section, should be distinguished 
from retirement, under section 10 of the Act of 1893. 
Under the latter section, the object is to appoint a new 
trustee, because a trustee desires to retire. 

The Public Trustee has the same right of retiring 
from the trust as a private trustee, so that where he has 
been appointed as the trustee of a trust for which two 
trustees were originally appointed, he cannot retire 
unless two suitable trustees can be found to take his 
place. Subject to the above, he is always willing to 
retire if this is the wish of the beneficiaries. 



CHAPTEE V. 

PUBLIC TEUSTEE POWERS AND DUTIES 
AS TRUSTEE AND ADMINISTRATOR. 

Section 2 (1) provides {inter alia) — 

SvJyject to the provisions of this Act, and to the rules 
made therevnder, the Public Trustee . . . shall have all 
the same powers, duties, and liabilities, and he entitled 
to the same rights and immunities, and be subject to the 
control and orders of the Court as a private trustee 
acting in the same capacity. 
Section 14 (1) provides (inter alia) — 

The Lord Chancellor shall, with the concurrence of 

the Treaswry, make rules for carrying into effect the 

objects of this Act. 

No doubt practitioners will, if necessary, consult the 

standard works on the subject relating to the powers, 

duties, and Habilities of a private trustee if any point 

arises in connection with the powers, duties, and habilities 

of the Pubhc Trustee, 

With regard to the power of the Pubhc Trustee (who is 
constituted a corporation sole by section 1 (2) of the Act) 
to hold land, no hcense in Mortmain is expressly con- 
ferred by the act, but it is arguable that such a license 
is conferred by implication. In particular section 2 (2) 
provides that the Public Trustee "shall have aU the 
same powers . . . and be entitled to the- same rights ... as 
a private trustee acting in the same capacity." Inasmuch 
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as a private trustee may hold land it would appear to 
follow that since the Public Trustee is to have the same 
rights as a private trustee he also may hold land ; in 
other words that a Ucense in Mortmain is {inter alia) 
conferred on the public trustee by implication. There 
does not, however, appear to be any precedent for the 
existence of a license in Mortmain being traceable to an 
inference to be drawn from the tenor of an Act of Parlia- 
ment. In view of this fact it was thought advisable to 
obtain a license in Mortmain from the 1st January, 1908. 
The license will be found printed on page 132. 

A few words with regard to the domicile of a trust may 
not be out of place. The main factor in determining 
the domicile of a trust — ^that is to say, under the laws of 
which coimtry the trust is to be interpreted and ad- 
ministered — is the intention of the settlor. Thus a 
settlor can expressly create a foreign trust in order that 
it may be administered according to the laws of the 
foreign country. 

But, apart from an express declaration by the settlor, 
the presumption is that he intends his own domicile to 
be that of the trust. 

The following matters are dealt with in some detail 
below: — 

(1) Business and financial arrangements generally. 

(2) Powers and duties of the Public Trustee as custo- 

dian trustee. 

(3) Powers and duties of the Public Trustee as ad- 

ministrator of small estates. 



Business and Financial Arrangements. 

Bank to Trust. — The rules contemplate that a bank 
shall be assigned to every trust. (Rules 21 and 24.) As a 
general rule the trust securities are to be kept at that 
bank. At that bank also the trust account will be kept. 

It is the practice of the department not to disturb 



56 Law of Public Trustee 

existing accounts. Hence, when the Public Trustee is 
appointed as the trustee of an existing trust, apart from 
special reasons to the contrary, the bank at which the 
trust account has been kept in the past still remains 
the bank to the trust after his appointment. Siniilarly, 
when opening a new account, the Public Trustee, as 
required by section 11 (2), takes into consideration the 
wishes of the creator of the trust, and of the other 
trustees (if any), and also the wishes of the beneficiaries 
either expressed, or implied, by the practice of the creator 
of the trust, or in the previous management of the trust. 
Custody of Securities The securities and docu- 
ments belonging or relating to a trust vr estate of which 
the Public Trustee is a trustee or which he is adminis- 
tering are, if under his control, to be kept at the bank 
to the ti-ust, or at some other safe place of deposit 
allowed generally 07- specially by the Treasury so far 
as the convenience of business will permit. (Rule 21.) 
When the PubUc Trustee is appointed co-trustee with 
another, the usual practice is to arrange for the deposit 
of the trust securities in the bank to the trust in the joint 
names of the PubUc Trustee and his co-trustee. Trustees 
are within their rights in making such an arrangement 
even in the case of bearer bonds transferable by mere 
delivery. (Znre De Pothonier, [1900] 2 Ch. 529.) It would 
appear that the trustee who actually has the possession of 
non-negotiable securities has a right to retain them as 
against his co-trustee. (Foster v. Crabb, 12 C. B. 136.) 
But it would seem that a private trustee, who has the 
possession of title deeds would not, as a rule, be desirous 
of exercising this right as against the Public Trustee, 
since by allowing the latter to have the custody of the 
deeds he relieves himself of aU responsibility. 

Accounts. — ^A separate account is to be kept for every 
trust or estate. (Rule 22.) 

A separate account is to be kept of the capital of the 
trust property, and of the mode in which it is from time 
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to time invested, and all dealings with such capital are to 
be entered in such account. (Eule 22.) 

A separate account is to be kept of the income of the 
trust property, and of the mode in which it is from time 
to time dealt with by the Public Trustee. (Rule 22.) 

Payments to Capital — All payments of money to the 
capital of the trust property are to be made through the 
bank to the trust or estate. (Rule 24.) 

Payments out of Capital — All payments of money 
from the capital of the trust property are to be made 
through the bank to the trust or estate by a cheque on a 
bank signed by the Public Trustee or, an officer of the 
Public Trustee authorized in writing by him to act in hia 
behalf either generally or in any particular case. (Rules 
24 and 26.) 

Pajrments out of Income. — ^AU sums of money pay- 
able out of the income of the trust property are to be 
made by a cheque on a bank, signed by the Public Trustee 
or an officer of the Pubhc Trustee authorized by him to 
act in that behalf, either generally or in any particular 
case, but the Public Trustee has power in any particular 
case to authorize the payment of income by the person 
liable to pay the same direct to the person entitled to 
receive the same, or to his bank. (Rule 26.) 

It is, as a rule, possible to arrange for the payment of 
income direct to the person entitled, or to his bank, where 
the income is due to one person only. Instances of 
persons " liable to pay the income " would be companies 
in which the trust funds are invested or mortgagors. 

Where arrangements are made for the payment of 
income direct to the person entitled or to his bank, the 
income fee is at the rate of one instead of two per centum 
(see p. 63). 

Audit of Accounts. — The accounts of the Public 
Trustee are to be audited, and the securities held by him 
verified, from time to time, to the satisfaction of the 
Comptroller and Auditor-General in accordance with 
such regulations as the Treasury may maka (Rule 23.) 
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InYestments. — Eule 20 is to the following effect : — 

The Public Trustee may invest or retain invested 
money belonging to any trust or estate, and coming to 
Ms hands in any investment authorised by the trust 
instrument, or {save as otherwise provided by that 
instrument) authorised by law for the investment of 
trust fu/nds, and may {save as so provided) retain any 
investment existing at the date of the commencement of 
the trust, or {where the trust arises on an intestacy) at 
the date of the death of the intestate. Provided that he 
shall not invest in or hold any instrument in sueh 
manner as to expose Mm to liability as the Iwlder 
thereof, unless he is satisfied that he isfiMy indemnified 
or secured against loss. 

It is conceived that, apart from the proviso, this rule 
is merely declaratory of the existing law on the subject. It 
is the practice in the department to review all investments 
periodically with a view to ascertaining whether any 
change should be made. Speaking with the experience 
of only a few months, it has already been found possible 
to improve existiug investments in not a few cases. 
"When a security at the time of investment is recognized 
as gilt-edged, there is a tendency to leave it undisturbed 
for years, although the circumstances which afforded a 
reason for the makiag of the investment, at the time 
when it was made, no longer prevail, so as to justify its 
continuance. 

Employment of Agents.— Section 11 (2) provides as 
follows : — 

The Public Trustee may, subject to the rules made 
under this Act, employ for the purposes of any trust 
such solicitors, bankers, accountants, and brokers, or 
other persons, as he may consider necessary, and in 
determining the persons to be so employed in relation 
to any trust the Public Trustee shall have regard to the 
interests of the trust, but subject to this shall, whenever 
practicable, take into consideration the vdshes of the 
creator of the trust and of the other trustees {if any). 
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and of the beneficiaries either eixypi'essed or as implied 
by the practice of the creator of the trust or, in the 
previous management of the trust. 
Eule 18 of the Public Trustee Rules, 1907, provides : — 
Subject to the provisions of the Act and of these rules, 
and to the terms of any particular trust, the Public 
Trustee may, in the administration of any trust or 
estate, take and use professional advice and assist- 
ance in regard to legal and other matters . , , 
Those who hold, the view that " officialism " is the 
necessary outcome of the establishment of the office of 
Public Trustee appear to have overlooked the fact that it 
is specially contemplated by the Act itseU that the Public 
Trustee shall avail himself of professional advice and 
assistance. When one considers how complicated trusts 
are, how, by means of settlements, and resettlements, 
they may, and frequently do, continue for more than a 
century — when one considers how important it is, if the 
pubhc interests are to be served and a pubhc want 
suppHed, that there should be ever present to the mind 
the fact that human beings, young and old, with their 
faults and foibles, are the objects of trusts, the conviction 
is irresistibly borne upon one that the only means by 
which a central authority can hope to solve the problems 
which are inherent to, and inseparably connected with, 
the office of trustee, is by the adoption of a system of 
decentraHzation which involves the calling in of outside 
advice and assistance. And surely those who have had 
an intimate acquaintance with the family history, and 
with the family affairs, are best qualified, not only to keep 
the central authority in touch with the human aspects of 
the question, but also to advise, from time to time, on 
the innumerable legal points, and matters of business, 
which arise in connection with the administration of a 
trust, or estate ? 

Those who have come into personal contact with the 
Public Trustee will be able to testify to the fact that his 
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aim is to make a real use of the powers conferred upon 
him in this respect. That he should do so, is one of the 
first requests made by the many people with business 
experience who have placed their affairs in his hands. 

Fees Charged. — The following is an extract from the 
memorandum as to the powers and duties of the Public 
Trustee, which briefly explains the effect of the fee order 
printed in extenso in Appendix II., pp. 116-122. A table 
giving the fees payable on acceptance in estates of 
varying size is printed on pp. 130-131 in Appendix III. 

The following is a summary of the main provisions 
of the Order : — 

There are three classes of fees — 

1. Capital fee. 

2. Income fee. 

3. Investment fee. 

The capital fee varies according to the nature of the 
trust; the income fee and the investment fee are the 
same in all kinds of trusts, including executorships 
and administratorships. 

As a general rule, the fees chargeable will be calcu- 
lated in manner explained hereafter, but the Public 
Trustee is authorized by the fee order, with the approval 
of the Treasury, to stipulate for higher or agree to a 
lower fee. 

The fees, as a rule, become due at the following 
times : — 

Capital Fee. — Half on acceptance of the trust, the 
remainder gradually as the capital is diminished. 

Income Fee.— This will be deducted from income. 

Investment Fee. — This is payable on the making of 
an investment. 

The Public Trustee may, however, with the approval 
of the Treasury, agree to any other mode of pajrment of 
any of these fees which in the circumstances, appears to 
him to be reasonable. He may also agree to accept a 
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lump sum in settlement of the amount due or to become 
due in respect of capital fees. 

It is proposed, in the first place, to give a short 
description of the fees payable in the case of an ordinary 
trust, including an executorship of administratorship. 
There will then follow a statement of the capital fees 
payable in other cases. 



1. Capital Fees. 

Where the Public Trustee acts as ordinary trustee err 
executor, a fee is leviable on acceptance of the trust and 
also on the withdrawal of capital therefrom. The former 
fee is payable in a lump sum ; the latter, as a rule, in 
instalments. Both fees are, unless otherwise desired, 
paid out of the capital of the trust funds. 

The following table shows the scale of capital fees 
ordinarily chargeable, the minimum fee in respect of a 
trust, both as to acceptance and withdrawal of capital 
therefrom, being £5. 



SCALE OF PEES.* 



Capital valaes. 



Not exceed- 
ing £1,000. 



Fee due on probate, or other 
acceptance of trust, a per- 
centage of 



On excess 
of £1,000 up 
to £20,000. 



8. d. 
15 



On excess of 
£20,000 np 
to £fi0,000. 



s. d. 
5 



s. d. 
2 6 



On excess 
of £50,000. 



t. d. 
1 3 



* N.B. — Half these fees are payable where the Public Trustee acts 
merely as custodian trustee. 



(a) Capital fee on probate or other acceptance of 
trust. 

Some examples of the capital fee payable on probate 
or other acceptance of a trust are given below. 
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EXAMPLES. 



Value. 


Fee. 


Value. 


Fee. 


Value. 


Fee. 


t 


£ I. d. 


■£ 


t, 1. d. 


£ 


£ t. d. 


200 


2 10 


2,000 


10 


25,000 


61 5 


250 


2 10 0* 


2,500; 


11 5 


50,000 


92 10 


400 


3 


5,000 


17 10 


75,000 


108 2 6 


500 


3 15 


7,500 


23 15 


100,000 


123 15 


750 


5 12 6 


10,000 


30 


250,000 


217 10 


1,000 


7 10 


12,500 


36 5 


500,000 


373 15 


1,500 


8 15 


15,000 


42 10 


750,000 


530 


1,800 


9 10 


20,000 


55 


1,000,000 


685 5 



' Half the minimum fee of £5. 



(b) Fee on withdrawal of capital. 

On withdrawal of any capital, a fee at a rate equal to 
the rate per iElOO at which the fee upon the acceptance 
of the trust was payable in respect of the entire trust 
property. Example — 

The fee due upon acceptance of an estate valued at 
£10,000 would be— 

£ s. d. £ £ s. d. 

As to 1,000 at 15 per 100 = 7 10 
As to 9,000 at 5 per 100 = 22 10 



Capital value £10,000 



Total fee £30 



It will be seen that the total fee of £30 would be 
produced by an all-round rate of 68. per £100. This 
rate, therefore, wUl be the rate of fee taken on withdrawal 
of any capital, thus ensuring the equitable principle that 
the fees taken share the same fortune (whether good or 
ill) as the estate. Thus if the trust securities had in- 
creased in value and £10,500 was eventually distributable 
the fee payable would be £31 10«. If, on the other 
hand, the trust securities had diminished in value and 
£9500 was eventually distributable, the fee payable 
would be £28 10s. 
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2. Income Pees. 
Upon the annual income of the trust property a fee 
is payable at the rate of £2 per £100 upon all income 
not exceeding £500 a year; where the income exceeds 
£500 a year, then a fee of £1 per £100 is payable on 
such excess. Where practicable the Public Trustee may 
authorize the payment of income direct to the person 
entitled thereto, or to his bankers. In this case the fee 
upon income will not exceed £1 per £100 throughout. 
(Minimum fee, 10s. 6d.) Some examples of income fees 
are given in the Table printed below. 

Examples of Income Pees. 



Income. 


Anniul 
fee. 


Income. 


Annnal 
fee. 


Income. 


Aniinal 
fee. 


Income. 


Annual 
fee. 


£ 


£ 1. d. 


£ 


£ s. d. 


£ 


£ s. a. 


£ 


£ 


200 


5 


750 


12 10 


1800 


23 


7,500 


80 


300 


6 


800 


13 


2000 


25 


10,000 


105 


400 


8 


1000 


15 


2500 


30 


15,000 


155 


500 


10 


1200 


17 


4000 


45 


20,000 


205 


600 


11 


1500 


20 


5000 


55 


— 


— 



3. Investment Fees. 

(a) Investment in Stocks, etc. 

Upon any investment in stocjis, funds, shares or 

securities (other than a purchase of land or mortgages or 

charges) a fee at the rate of 10s. per cent, (which covers 

brokerage fees) is charged on the sum invested. 

(6) Investment in Land, etc. 
Upon any purchase or sale of any land or any invest- 
ment by way of mortgage or charge, the fee charged is 
at the rate of 2s. Gd. per cent, on the purchase money or 
money advanced.- 

Pees as Custodian Trustee. 

As has been already Stated, where the Public Trustee 

acts merely as custodian trustee, the capital fee payable 

on acceptance and withdrawal of capital is half that due 

in the case where he acts as trustee of an ordinary trust. 
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The income and investment fees are the same as in an 
ordinary trust. 

Fees as Administkatoe op Small Estate. 
When he acts as administrator of a small estate the 
capital fee is at the uniform rate of £1 for every iElOO 
of the gross capital value of the property, haK of which 
is payable on acceptance, and the remainder on distri- 
bution. The income and investment fees are the same 
as in an ordinary trust. 

Fees as Tbusteb of Strict Settlement. 
Where the Public Trustee acts as trustee of landed 
property settled in strict settlement, the fee on acceptance 
is £5. No further capital fee is payable, so long as the 
property remains in strict settlement ; on re-settlement 
of the property, another acceptance fee of £5 will become 
payable. If the trust is eventually put an end to, then 
a fee on withdrawal of the property will be due. Upon 
raising money under any trust or power in the settle- 
ment, e.g. portions for younger children, a fee, at the 
rate of 2s. 6d. for every £100 so raised, is charged, the 
minimum fee being £1. The investment fee is the same 
as in an ordinary trust. The income fee would be a 
matter of special arrangement in each case. 

Fees as Tbusteb op Eeveesionaby Peopeety. 

Where the Public Trustee acts as trustee of rever- 
sionary property, the only fee immediately payable is £1, 
It is not till the property ultimately falls into possession 
that the ordinary fees are payable. 

Incidence of Fees and Expenses. — The incidence of 
fees and expenses as between capital and income is to be 
determined by the Public Trustee. By " expenses " is 
meant any expenses which might be retained or paid out 
of the trust property if the Public Trustee were a private 
trustee, and the term includes " costs " and " charges." 
(Sects. 9 (2) and 15.) 

Inspection of Trust Docmnents. — The ^ubUc Trustee 



Powers as Teustee and Administrator 65 

is to permit the applicant or his solicitor to inspect and 
take copies of any entry in any register relating to the 
trust or estate, and (so far as the interest of the applicant 
in the trust property is or may be affected thereby) of 
any account, notice, or other document in the custody of 
the Public Trustee. 

Secrecy. — Subject to the above, the Public Trustee is 
to observe strict secrecy in respect of every trust or 
estate in course of administration by him. 

Povers and Duties as Custodian Trustee. 

Section 4 (2) of the Act of 1906 provides (inter alia) 
as foUows : — 

(2) Where the Public Trustee is appointed, to he 
custodian trustee of any trust. 

(i.) The trust property shall be transferred to the 
custodian trustee as if he were sole trustee, and for 
that purpose vesting orders may, where necessary, be 
made under the Trustee Act, 1893. 

(ii.) The management of the trust property and the 
exercise of any power or discretion exerciseable by 
the trustees under the trust shall remain vested in the 
trustees other than the custodian trustee (which trustees 
are hereinafter referred to as the managing trustees). 

(iii.) As between the custodian trustee and the 
managing trustees, and subject and without prejudice to 
the rights of any other persons, the custodian trustee 
shall have the custody of all securities and documents 
of title relating to the trust property, hut the managing 
trustees shall have free access thereto and be entitled to 
take copies thereof or extracts therefrom. 

(iv.) The custodian trustee shall concur in and 
perform all acts necessary to enable the managing 
trustees to exercise their powers of management or any 
other power or discretion vested in them (including the 
power to pay money or securities into Cowt) unless the 

L.P.T. F 
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matter in which he is requested to concur is a breach 
of trust or involves a personal liability wpon him in 
respect of calls or otherwise, but unless he so concurs, 
the custodian trustee shall not be liable for any act 
or default on the part of the managing trustees or any 
of them. 

(v.) The custodian trustee, if he acts in good faith, 
shall not be liable for accepting as correct and acting 
upon the faith of any written statement by the 
managing trustees as to any birth, death, marriage, 
or other mxitter of pedigree or relationship or other 
matter of fact upon which the title to the trust 'property 
or amy part thereof may depend, nor for acting upon 
any legal advice obtained by the managing trustees 
independently of the custodian trustee. 

(vi.) All sums payable to or out of the income or 
capital of the trust property shall be paid to or by the 
custodian trustee. Provided that the custodian trustee 
may allow the dividends and other incotJifi derived from 
the trust property to be paid to the managing trustees 
or to such person as they direct, or into such bank to 
the credit of such person as they may direct, amd in 
such case shall be exonerated from seeing to the 
application thereof, and shall not be answerable for 
any loss or misapplication thereof, 

(vii.) The power of appointing new trustees when 
exerciseable by the trustees shall be exerdseable by 
the numagimg trustees alone, but the custodian trustee 
shaU have the same power of applying to the Court 
for the appointment of a new trustee as any other 
trustee. 

(viii.) The Cowrt may, on the application of either 
the custodian trustee, or any of the managing trustees, 
or of any beneficiary, and on proof to their satisfaction 
that it is the general wish of the beneficiaries or that 
on other grounds it is expedient to terminate the 
custodian trusteeship make an order for that purpose. 



PowEES AS Trustee and ADMiinsTRATOK 67 

and the Court may therev/pon make such vesting orders 
and give sueh directions as under the circumstances 
may seem to the Cowrt to he necessary or expedient. 

The section appears to contain within itself, a sort of 
code, which defines the powers and duties of the Public 
Trustee, if he is appointed in the particular capacity of 
custodian trustee. On his appointment in that capacity, 
certain consequences follow automatically, and it is sub- 
mitted that there is no power to modify or curtail those 
consequences by special provisions in the trust instrument. 

The following is, a summary of the effect of the 
section : — 

Custody of Securities. — On the appointment of the 
Public Trustee as custodian trustee, he has a right 
(subject and without prejudice to the rights of any other 
person, e.g. the legal tenant for life) to call for the 
transfer of the trust property into his name, and may, 
when necessary, apply to the Court for vesting orders 
under the Trustee Act, 1893. 

Control of Capital and Income. — All sums payable 
to capital are to be paid to the Public Trustee. 

All payments out of capital are to be made by the 
custodian trustee. 

Similarly all sums payable to or out of the income 
are, as a rule, to be paid to or by the Public Trustee. 
But the Public Trustee may, in his discretion, allow the 
dividends and other income derived from the trust 
property to be paid to the managing trustees, or to 
such person as they may direct, or into such bank to 
the credit of such person as they may direct, and when 
he so directs he is to be exonerated from seeing to the 
application thereof, and is not to be answerable for any 
loss or misapplication thereof. 

Management of Trust — The Public Trustee has no 
power to direct or to participate in the direction of the 
policy of the trust. This is entirely a matter for the 
managing trustees. Thus it devolves upon the managing 
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trustees to select inTestments, to take legal advice, and to 
ascertain who are entitled to the trust property. The 
Public Trustee must concur in, and perform all acts 
necessary to enable the managing trustees to exercise 
their powers of management. But the PubUc Trustee, 
if requested to concur in a breach of trust, or to take 
property into his name which involves a personal liability 
on him, may decline to concur or to hold the property in 
question. Unless he concurs, he is not to be liable for 
any act or default on the part of the managing trustees 
or any of them. Generally he may accept as correct 
written statements by the managing trustee on matters 
of pedigree and relationship. 

Appointment of Hew Trustees The Public Trustee 

when appointed as custodian trustee has the same power 
of applying to the Court for the appointment of a new 
trustee as any other trustee (see pp. 20 to 28). This is a 
necessary provision, otherwise on the death of the last 
surviving managing trustee there might be difficulties in 
connection with the appointment of new managing trustees. 
Termination of Gnstodian Trusteeship. — A power is 
vested in the Court to terminate the custodian trusteeship, 
and to make the necessary consequential vesting orders 
on the appUcation of either the custodian trustee or any 
of the managing trustees, or of any benefieiaiy, and on 
proof to its satisfaction that it is the general wish of the 
beneficiaries, or that on other grounds it is expedient. 

Powers and Duties as Administrator of Small 

Estates. 
The material portions of section 3 are as follows : — 

(2) On the Pvhlic Trustee undertaking, by declaration 
in loriting signed and sealed by him, to administer the 
estate the trust property other than stock shall, by 
virtue of this Act, vest in him, and the right to transfer 
or call for the tramxfer of any stock forming part of the 
estate shall also vest in him, in like manner as if 
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vesting orders had been made for the ptt/rpose by the 
High Court under the Trustee Act, 1893, and that Act 
shall apply accordingly. As from such vesting any 
trustee entitled under the ti'ust to administm- the estate 
shall be discharged from all liability attaching to the 
administration, except in respect of past acts : 
Provided that — 

(a) the Public Trustee shall not exercise the right of 
himself transferring the stock without the leave of the 
Court; and 

(b) this sid)-section shall not apply to any copyhold 
land forming any part of the estate, but the Public 
Trustee shall, as respects such land, have the like powers 
as if he had been appointed by the Court under section 
thirty-three of the Trustee Act, 1893, to convey the 
land, and section thirty four of that Act shall apply 
accordingly. 

(3) For the purposes of the administration the 
Publie Trustee may exercise such of the adminis- 
trative powers and authorities of the High Cov/rt as 
may be conferred on him by rules under this Act, 
subject to sUfCh conditions as may be imposed by the 
rules. 

(4) Rules shall be made under this Act for enabling 
the Public Trustee to take the opinion of the High 
Court on any question arising in the course of any 
administration without jtidicial proceedings, and other- 
wise for making the procedure under this section simple 
and inexpensive. 

Effect of Undertaking.— On the Public Trustee under- 
taking by declaration signed and sealed by him to 
administer an estate — 

(1) The trust property (other than stock or copyhold 

land) vests in him by virtue of the Act (sect. 

3(2)). 

When land is situate in Yorkshire or Middlesex, an 

effective method of protecting the Public Trustee's rights 
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is to register a memorial of the undertaking to administer 
the estate at the registry. 

Where the title to the property is i-egistered under 
the Land Transfer Acts, 1875 and 1897, rule 151 of the 
Land Transfer Kules provides that, when the power of 
disposing of registered land has by the operation of any 
Statute become vested in any person other than the 
registered proprietor, and the registered proprietor 
refuses to execute or transfer, or his execution of a 
tranfer cannot be obtained, or can only be obtained after 
undue delay or expense, the Eegistrar may, after due 
notice under the rules to such proprietor, and on the 
production of the land certificate, and such evidence as 
he may deem sufiScient, make such entry in or correction 
of the register as under the circumstances he shall 
think fit. 

(2) The right to call for the transfer of any stock 

forming part of the estate vests in him 
(sect. 3 (2)). 

(3) The right to apply to the Court to vest in him the 

right of transferring stock into his own name 
(sect. 3 (2) (a)). 

(4) With regard to copyhold land, the Uke powers are 

conferred on the Public Trustee, as if he had 
been appointed by the Court under section 33 
of the Trustee Act, 1893, to convey the land, and 
section 34 of that Act is to apply accordingly. 
Section 83 of the Trustee Act, 1893, reads 
thus : — 
In all cases where a vesting order can be made under 
any of the foregoing provisions the High Court may, 
if it is mo7'e convenient, appoint a person to convey 
the land . . . and a conveyance . . . by that person in 
conformity with the order shall have the same effect 
as an order wider the appropriate provision. 
The material portion of section 34 is section 34 (2), 
which provides that : — 



Powers as Trustee and Administr'ator 71 

Where an order is ntade under the Act appointing 
any person to convey copyhold land, that person shall 
execute and do all assurances and things for completing 
the assurance of the land; and the lord and lady of 
the manor and every other person shaU, siibject to the 
customs of the manor and the usuat payments, be bound 
to make admittance to the land and to do aU other acts 
for completing the assurance thereof, as if the person 
in whose place an appointment is made was free from 
disability and had^ done those assurances and things. 
It will be seen that proviso (6) of sub-section (2) of 
section 3 of the Act of 1906 expressly excludes the opera- 
tion of sub-section (2) to copyhold land and substitutes 
other machinery for that indicated in the sub-section. 

That machinery places the Public Trustee in a 
position analogous to that of a trustee to whom copy- 
hold lands have been devised upon such uses as he shall 
appoint, with the result that the Pubhc Trustee can 
convey the land to a purchaser who in due course applies 
to be admitted, and pays the fine on admittance. This 
machinery effectively disposes of the difficulty which 
the Public Trustee would have experienced if he had 
been placed in the position of having to ask the lord of 
the manor to admit him on the Eolls. (See pp. 46, 47.) 
(5) The right is conferred on the Public Trustee to 
require any person having the custody of the 
probate or letters of administration or other 
document relating to the estate to deliver the 
same to him, or as he shall direct. (Rule 15 (2) .) 
AdministratiYe Powers.-^Section 3 (3) provides that 
for the purposes of the administration, the Public Trustee 
may exercise such of the administrative powers and 
authorities of the High Court as may be conferred on him 
by rules under the Act, subject to such-conditions as may 
be imposed by the rules. 
Eule 16 provides that : — 

For the purposes of the administration the Publie 
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Trustee shall . . . have aU the administrative powers 
and authorities exercisable by a Master of the Supreme 
Court acting in the administration of an estate. 
The powers of a Master acting in the administration 
of estate are various, and appear to. include : — 

(a) The power to decide what advertisements shall be 

issued for creditors and next of kin. 
(6) The power to determine whether the general 
estate or a particular fund shall bear the cost 
of tracing a beneficiary. 
Opinion of Court. — Section 3 (4) provides that rules 
shall be made under the Act for enabling the Public 
Trustee to take the opinion of the High Court on any 
question arising in the course of any administration 
without judicial proceedings, and otherwise for making 
the procedure under the section simple and inex- 
pensive. 

Kule 17 (1) provides that : — 

The Public Trustee may . . . ivithout judicial 

proceedings, take the opinion of the High Court upon 

any question arising in course of an administration. 

The judge is to give his opinion to the PubUc Trustee, 

and the Public Trustee is to act in accordance with such 

opinion. He is also, upon the request in writing of any 

such interested person, to communicate to such person the 

effect of such opinion. (Eule 17 (5).) 

The duty of advising the PubUc Trustee has been 
assigned by the Lord Chancellor to Mr. Justice Joyce. 



CHAPTER VI. 

LIMITATIONS ON POWERS OF PUBLIC 
TRUSTEE. 

ABSOLUTE RESTRICTIONS. 

The Public Trustee is debarred from accepting — 

(1) Any trust exclusively for religious or charitable 

purposes (sect. 2, sub-sect. 8). 

(2) Any trust under a deed of arrangement for the 

benefit of creditors (sect. 2 (4) ). 

(3) Any trust under an instrument made solely by 

way of security for money (Eule 7 (1)), e.g. 
a debenture trust deed. 

(4) The administration of any estate believed by him 

to be insolvent (sect. 2 (4) ). 

(6) Letters of administration or their equivalent in 

Scotland or Ireland (sect. 17 (2) ). 

With regard to (1) above, it will be observed that 

the limitation prescribed is confined to trusts 

exclusively for religious or charitable purposes. 

Thus there is nothing to prevent the PubHc 

Trustee being appointed trustee of a will under 

which large charitable bequests are made. 

Such a trust cannot be exclusively for charitable 

purposes since it is necessary to pay the debts 

and funeral expenses of the deceased, and also 

the death duties. On the estate being wound 

up it would appear that if the will provides 

that the Public Trustee shall be the trustee 

of a charity it would be his duty to apply to 
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the Charity Commissioners or to the Board of 
Education (it the charity were educational) for 
a scheme under e.g. the Charitable Trusts Acts, 
1853 to 1894, or under the Endowed Schools 
Acts. Such a scheme would no doubt constitute 
trustees of the charity. 

It may be here mentioned, that a trust in 
favour of animals useful to man, is a charitable 
trust, but a trust in favour of particvlar 
animals is not. In the latter case such a trust 
is a trust of imperfect obligation since there is 
no one to enforce it. There is nothing illegal, 
however, in such a trust if the trustee appointed 
chooses to perform it. {Re Dean (1889), 41 
Ch. D,, at p. 557.) 

But such a trust must be so limited as to 
conform to the rule against perpetuities, other- 
wise it will be void. 

Again, trusts for the repair of tombs or grave- 
stones in perpetuwn are not trusts for 
charitable purposes, and are therefore void 
as offending the rule against perpetuities. 
(Hoare v. Osborne (1866), 35 L. J. C. D, 346.) 

But the keeping of a tomb in repair is not in 
itself an illegal object, so that it is lawful to 
bequeath money on condition that a tomb is 
kept in repair so long as there is no provision 
that the tomb shall be repaired out of the pro- 
perty bequeathed. (Be Tyler [1891], 3 Ch. 
p. 259.) If the condition imposed, is not 
observed, the legacy is forfeited. 

Similarly, if a fund is left in trust for the 
repair of tombs for a limited period only, 
it is valid if within the rule of perpetuities, 
although of course it is not a charitable 
trust. {Be Vaughan (1886), 33 Ch. D. 187.) 
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aUALIFIED RESTRICTIONS. 

It is here proposed to deal with two questions, viz.: — 

(1) How far is it lawful for* the Public Trustee to 

carry on a business ? 

(2) What is the effect of section 17 (2), which pro- 

vides that the Act shall not extend to 
Scotland or Ireland. 



Cabeyino on of a Business. 

Ordinary Trustee.— rAe Public Tmstee may, if he 
thinks fit, accept as ordinary ti^ustee under exceptional 
circumstances a trust which involves the management oi' 
can-yi/ng on of any business, but upon the conditions that, 
except with the consent of the Treasury, he is only to carry 
on the same — 

(a) For a short time not exceeding 18 months, and 

(b) With a view to sale, disposition, or tvinding up, 

and 

(c) If satisfied that the same can be carried on without 

risk or loss (Rule 8). 

The object of this rule would appear to be to place a 
limit on the conduct by the Public Trustee of industrial 
undertakings. So Jong as the wish of the testator or 
other settlor is that the business bequeathed, or settled 
by him, should be wound up, as distinguished from being 
carried on indefinitely, there would appear no reason 
why the Public Trustee should not act as trustee in the 
matter. It is conceived that there are few private 
individuals who would accept a trusteeship which involves 
the carrying on of a business for an indefinite period. 

Custodian Trustee, — The Public Trustee may, if he 
thinks fit — 

(1) Act as custodian trustee of a trust which involves 
the management or carrying on of any business, 
but upon the conditions that — 
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(a) He is not to act in the management or carrying 

on ofguch business, and 

(b) He is not to hold any property of such a 

nature as will expose the holder thereof to 
any liability except under exceptional cir- 
cumstances, and when he is satisfied that he 
is fuUy indemnified or secured against loss. 
(Rule 8.) 
This rule aims at securing the safety of the capital of 

a business, but leaves the conduct of the business itself 

in the hands of private individuals. 

This Act shall not extend to Ireland ob Scotland. 
(Sect. 17 (2).) 

UTien an Act contains a proviso that " nothing in 
this Act shaU extend to ScoHand or Ireland," or some- 
thing to that effect, shozcing that the Act was intended 
only for some particular part of the Kingdom, the effect 
of thus limiting its operaldon is to put the excluded part 
of the United Kingdom so far o« that Act is concemed 
into the position of a foreign country. (1907, Craies 
Statute Law 387.) 
Hence, the Public Trustee would appear to have no 
greater powers in Scotland or Lreland, than he has in 
France or Germany. But subject to the limitation that 
Scotland and Ireland are to be treated as foreign 
countries, the Public Trustee has all the powers, duties, 
and liabilities, and is entitled to the same rights and 
immunities as a private trustee acting ia the same 
capacity. Hence, the question arises, as to the powers 
and duties of a private trustee in a foreign country. 
These are dependent upon the laws of the foreign 
country. 

The title to immovables is to be determined by 
the laws peculiar to the State in which the immov- 
ables are situate. (In re Hawthorne 23 Ch. D. 743, 
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Deschamps v. Miller, [1908] 1 Ch. 856.) "The better 
opinion is that tmsts, not constructively such, like natural 
equities . . . but, properly such, and formerly known as 
uses, cannot be engrafted upon foreign real estate" 
(Lewin, 11th edition, p. 49). But when there is a trust 
for sale and conversion of land situate abroad, and 
such trust is not contrary to the law of the country in 
which the property is situate, English executors and 
trustees can make a title to sell, and having sold are 
under an obligation to apply the proceeds according to 
the trusts of the will, although to apply the rents from 
the land in this way would be contrary to the laws of the 
foreign country. (Re Piercy, [1895] 1 Ch. 83.) 

In the case of movables, the rule is different, since 
they are fixed to no particular place, but may be removed 
at will from one kingdom to another. It is the rule, 
adopted by all civilised nations, to determine the title to 
movables by applying the law not of the country where 
they happen to be but of the country where the owner of 
them has his domicile. 

There would appear to be nothing in the laws of 
Scotland or Ireland to prevent the Public Trustee being 
appointed as executor of a will or as trustee of a 
settlement. 

If the appropriate words are used he would become a 
trustee of land under a testator's will, and as such would 
be the person to deal with it according to the trusts 
imposed (see sects. 20, 21, Titles to Land (Scotland) 
Consolidation Act, 1868). 

It is conceived, that he could not be appointed as 
administrator, whether on intestacy, or with the will 
annexed, since he would not be one of the class who are 
entitled to administration under the laws of Scotland and 
Ireland. 

Foreigners who are trustees in Scotch and Irish 
trusts are amenable to the Scottish and Irish Courts. 
They are entitled to the benefit of the laws of Scotland 
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and Ireland for vindicating or protecting the trust pro- 
perty. The forum conveniens for determining the liability 
of foreign trustees is as a rule the country in which the 
foreigner resides, and the real ground on which the Courts 
of Scotland and Ireland have claimed jurisdiction there 
is that in the particular facts brought before them the 
trustee or executor could not be called to account in 
his own country which is prima facie the more convenient 
forum (see Green's Encyclopaedia of Scots Law, VoL 12, 
345). It is conceived that sine« the Public Trustee never 
leaves England that the forwm conveniens would (except 
in the case of laud) always be England, and that 
therefore the English Courts would as a rule have and 
exercise jurisdiction. The Public Trustee's title to 
land could of course only be established in the country 
in which it was situate. 



PART 11. 

INVESTIGATION AND AUDIT OF TKUST 
ACCOUNTS. 

Section 13 of the Public Trustee Act, 1906, and Eules 
37 and 38 deal with the investigation and audit of trust 
accounts : — 

Section 13 (1) Subject to ndes under this Act, and 
unless the Court otherwise orders, the condition and 
accounts of any trust shall, on an application being made 
and notice thereof given in the prescribed manner by 
any trustee or beneficiary, be investigated and audited 
by such solicitor oi' public accountant as may be agreed 
on by the applicant and the trustees or, in default of 
agreement, by the Public Trustee or some person 
appointed by him. 

Provided that (except with the leave of the Court) 
such an investigation or audit shall not be required 
within twelve months after any such previous investiga- 
tion or audit, and that a trustee or beneficiary shall 
not be appointed under this section to make an investi- 
gation or audit. 

Any application under section 13 (1) of the Act 
shall be made to the Public Trustee, and notice thereof 
shall be given : (a) If the applicant is a beneficia/ry, to 
every trustee ; and : (b) if the applicant is a trustee, to 
each co-trustee, and also to the person entitled to the 
receipt of the income of the trust property. {Rule 37.) 
If within three months from the date of the receipt of 
the notice no solicitor or public accountant shall have 
been appointed b'y the applicant and the trustees to 
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conduct the investigation and audit, there sliaU be 
deemed to be a default of agreement mthin the meaning 
of section 13 (1) of the Act, and the applicant may 
apply to the Public Trustee accordingly. {Rule 38.) 

(2) The person muking the investigation or audit 
(hereinafter called the auditor) shall have a right of 
access to the books, accounts, and vouchers of the 
trustees and to any securities and documents of title 
held by them on account of the trust, and may require 
from them such information and explanation as may be 
necessary for the performance of his duties, and upon 
the completion of the investigation and audit shall 
forward to the applicant and to every trustee a copy of 
the accounts, together with a report thereon, and a 
certificate signed by him to the effect that the accounts 
exhibit a true view of the state of the affairs of the 
trust, and that he has had the securities of the trust 
fund investments produced to and verified by him or 
(as the case may be) that su/ih accounts are deficient in 
such respects as may be specified in such certificate. 

(3) Every beneficiary under the trust shall, subject to 
rules under this Act, be entitled at all reasonable times 
to inspect and take copies of the accounts, report, and 
certificate, and, at his oum expense, to be furnished 
with copies thereof or extracts thereform. 

(4) The auditor may be removed by order of the 
Court, and, if any auditor is removed, or resigns, or 
dies, or becomes bankrupt, or incapable of acting before 
the investigation and audit is completed, a new auditor 
may be appointed in his place in like manner as the 
original auditor. 

(5) The remuneration of the auditor and the other 
expenses of the investigation and audit shall be such as 
may be prescribed by rules under this Act, and shall, 
unless the Public Trustee otherwise directs, be borne by 
the estate ; and, in the event of the Public Trustee so 
directing, he may order that such expenses be borne by 
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the applicant or by the tnistees personally, or partly by 
them and partly by the applicant. 

The remuneration of the auditor and the other 
expenses of the investigation and audit shall be such as 
may be agreed on by the tnistees and the person 
entitled to the receipt of the income of the trust property 
and the auditor; or (in default of such agreement) 
determined by the Public Trustee, who shall in 
determining the same, have regard to the estimated 
value of the trust property, the time occupied, or likely 
to be occupied, by the investigation and audit, and the 
other circumstances of the case. (Rule 39.) 

(6) If any person having the custody of any docu- 
ments to which the auditor has a right of access under 
this section fails or refuses to allow him to have access 
thereto or in anywise obstructs the investigation or 
audit, the auditor may apply to the Court, and there- 
upon the Couit shall muke siu:h order as it thinks 
just. 

(7) Subject to rules of Court, applications under or 
for the purposes of this section to the High Court shall 
be made to a judge of the Chancery Division in 
Chambers. 

(8) If any person in any statement of accounts, 
report, or certificate required for the purposes of this 
section wilfully makes a statement false in any material 
pa/rtieular, he shall be liable on conviction on indictment 
to imprisonment for a term not exceeding two years, 
and on summary conviction to imprisonment for a teim 
not exceeding six months, with or without hard Idbow, 
and in either case to a fine in lieu of or in addition to 
such imprisonment. 

Apart from this section, the best means of obtaining 
an audit and investigation of trust accounts is by applica- 
tion to the Court by summons. Under the section and 
rules an alternative procedure is available. 

The section has already been found to be of great use 

L.P.T. G 
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in satisfying beneficiaries, including those entitled in 
reversion as to the security of the trust funds. 

The experience of the PnbKc Trustee up to the 
present time has been that beneficiaries are often unduly 
apprehensive and trustees unduly reticent, but that when 
the latter are approached in quite a friendly spirit by the 
PubUc Trustee the necessary information is supplied to 
ViiTn by the soUcitor to the trust as a matter of courtesy. 

In this way, without any unpleasantness, it has been 
found possible in not a few cases to satisfy all parties 
concerned. 

Application under the Section.— In order to obtain 
an audit and investigation of trust accounts under the 
section it is necessary : — 

(1) To apply to the Public Trustee (the form appear- 

ing on page 126 may be of assistance in this 
connection). 

(2) At the same time to send notice of the appUcation 

to every trustee if the applicant is a beneficiary, 
and to every co-trustee if the applicant is a 
trustee. In either case notice must be sent to 
the person or persons entitled to the receipt of 
the income of the trust property unless, of 
course, the appUcant is that person. (Bnle 37.) 
(See form on page 126.) 
The notice may be served by post. (Bule 11 (1).) 
Effect of Application under the Section. — ^It is sub- 
mitted that if the appHcation complies with the Act and 
rules, it thereupon becomes an application imder 
section 13 of the Act, with the result that — 

(a) If within three months from the date of the 

receipt of the notice the parties have failed to 

agree upon an auditor, it devolves upon the 

Public Trustee either 

(i.) To investigate and audit the accounts himself, 

or 
(ii.) To appoint some person to perform these 
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offices on his behalf. The expression 
"person" includes any body of persons 
corporate or incorporate (Interpretation 
Act, 1889), so that the Public Trustee can 
appoint those specially qualified to deal 
with figures as well as those specially 
qualified to advise on any legal questions 
which require solution (s. IS (1)). 
(6) "Whether the auditor is a person agreed upon by 
the parties, or is the Public Trustee or his 
nominee, the f&Uowing rights are conferred and 
obligations imposed on him by virtue of the 
section : — 
(i.) A right of access to the books, accounts, and 
vouchers of the trustees and to any securi- 
ties and documents of title held by them on 
account of the trust (s. 13 (2)). 
(ii.) A right to such information and explanation 
as may be necessary for the performance of 
his duties (s. 13 (2)). 
(iii.) The right to apply to the Court if any 
person having the custody of any docu- 
ments (to which the auditor has a right 
of access) refuses to allow him access 
thereto, or in any wise obstructs the 
investigation or audit (s. 13 (6)). The 
application is to be made to a Judge in 
Chambers, and wiU, therefore, be made by 
originating summons (E.S.C. Order j54, 
R. 1). 
(iv.) The duty of forwarding to the applicant and 
every trustee a copy of the accounts, 
together with a report thereon, and a cer- 
tificate signed by him to the effect that the 
accounts exhibit a true view of the state of 
the affairs of the trust, and that he has had 
the securities of the trust fund investments 
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produced and verified by him, or (as 
the case may be) that such accounts are 
deficient in such defects as may be specified 
in such certificate (s. 13 (2)). 
(v.) The remuneration of the auditor is in default 
of agreement between the trustees, tenant 
for life, and the auditor to be fixed by the 
Pubhc Trustee, and is to be borne by the 
estate unless the Public Trustee directs 
that it shall be borne by — 
(i.) The applicant, or 
(ii.) The trustees personally, or 
(iii.) Partly by the apphcant and partly by the 
trustees personally (s. 13 (5), R. 39). 
(vi.) The auditor may be removed by order of the 
Court, and a new auditor appointed in his 
place, in like manner as the original 
auditor (s. 13 (4)). This provision would 
prove useful in the case where one trustee, 
being in collusion with his co-trustee, 
applied to his co-trustee for an audit, 
and they then agreed upon an auditor 
between themselves whom they knew was 
biased in their favour. But this manoeuvre 
could always be frustrated by the bene- 
ficiaries also applying under the section, 
(vii.) When an investigation and audit has been 
held under the section, no further investi- 
gation and audit can be required there- 
under until 12 months have elapsed 
(s. 13 (D). 
(viii.) Every beneficiary is entitled at all reasonable 
times to inspect the trust accounts, take 
copies therefrom, and, at his own expense, 
to be furnished with copies thereof (s. 13- 
(3)). This provision appears to be merely 
declaratory of the law so far as it relates 
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to the inspection and taking of copies, 
In re Cowin (1886), 33 CD. 179; Wynne 
V. Humberston (1858), 27 Beav. 421 ; 
Mutter V. East and Mid. Ely. Co. (1888), 
38 CD. 92. The sub-section appears to 
go beyond the present law in so far as it 
confers on the beneficiaries a nght to 
be furnished with copies at their own 
expense. 
Arrest of Audit. — An audit under this section is not 
to be held if the Court otherwise orders (s. 13 (1)). 

The functions of the Court under this section appear 
to be limited to (1) making an order, or (2) making no 
order. In the former case the investigation and audit 
wiU proceed as though no application had been made to 
the Court on the matter. In the latter case the investi- 
gation and audit will be arrested. There appears to be 
no authority for the view that the Court may make any 
such orders as the foUowiug : — 

An order prescribing the period over which the audit 
is to extend. An order requiring that security for the 
costs of the audit shall be given. 

Fee of Public Trustee.— The fee of the Public 
Trustee for his trouble in the matter (excluding his fee 
for auditing the accounts in the event of his actually 
conducting the audit) is to be not less than five shillings 
nor more than five pounds (Schedule 1 (iv.) of Fee order, 
p. 122). 
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Public Trustee as Administrator of a Conviot's 
Property. 

S. 2 (1) Subject to and in accordance with the prooisions of this 
Act and rules made thereunder, the PMic Trustee 
may, if he thinks fit- — 
(e) Be appointed to he the administrator of the property of 
a convict under the Forfeiture Act, 1870. 
Having regard to the terms employed, it seems doubtful 
■whether there is power to appoint the Public Trustee as 
interim curator under sections 21 and 22 of the Act of 1870, 
hereinafter referred to as " the Act." 

The term "convict" is defined by the Act as meaning 
"any person against whom judgment of death or of penal 
"servitude shall have been pronounced or recorded by any 
"court of competent jurisdiction in England, "Wales, or 
" Ireland upon any charge of treason or felony " (s. 6). 

The appointment is made by the Home Office in pursuance 
of a warrant from the Crown under section 9 of the Act. 

The effect of the appointment is to vest in the administrator 
all the estate and interest of the convict (s. 10). 

He has absolute power to let, mortgage, sell, convey, and 
transfer any part of such property as to him shall seem 
fit (s. 12). 

If the convict has been condemned by the court before 
which he was convicted to pay the whole or a part of the 
costs of the prosecution (see s. 3), the administrator is to 
pay the same out of the property in his hands (s. 13). This 
has already been done by the Public Trustee in one case. 
Similarly, he may pay 'the" cofets of the defence (s. 13). 

He may also pay the convict's debts or make compensation 
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out of the property to persons defrauded by criminal or 
fraudulent acts of the convict (ss. 14 and 15). 

The Public Trustee has already exercised this power. 
The administrator is empowered to make allowances out of 
income or capital for the support of — 

(a) The wife, child, or any relative of the convict dependent 
upon him, or 

(6) The convict himself if and while he is lawfully at 
large under any licence (s. 16). 

He may bring actions on the convict's behalf, and defend 
actions brought against him {of, ss. 8, 9, and 20). 

The convict ceases to be subject to the operation of the 
Act on — 

(a) His death, or 

(6) His bankruptcy, or 

(c) His having suffered any punishment to which the 

death sentence has been commuted, or 

(d) His having undergone the full term of penal servitude 

for which judgment has been pronounced against 
him or such other punishment as may by competent 
authority have been substituted therefor, or 

(e) His having received the King's pardon (s. 7). 

On the convict ceasing to be subject to the Act, his 
property and the possession, administration, and management 
thereof reverts in and is to be restored to the convict or 
his heirs or legal personal representatives (s. 18), and the 
administrator is accountable to him or them as from such 
reverting (s. 29). 

It is submitted that when a convict is out on licence the 
property in the hands of the administrator, when the licence 
is granted, does not revert until the expiration of the sentence 
{of. ss, 7, 8, 16 and 30). 

Under section 16, however, the administrator may in his 
discretion apply the income or capital in the maintenance 
and support of the convict -while out on licence. 

Property acquired by the convict when out on licence 
vests in the convict and not in the administrator (s. 30). 

If in the instrument by which an administrator is 
appointed provision is made for his remuneration, the 
administrator may retain such remuneration accordingly 

(8. 11). 
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The remuneration allowed by the Home Office in the case 
of the Public Trustee is that set out in the Fees Order. 

The Act of 1870 extends to Ireland, but having regard 
to the terms of section 17 (2) of the Public Trustee Act it 
would appear that the Public Trustee cannot be appointed as 
administrator of the property of a convict sentenced in 
Ireland. 

The Public Trustee has already instructed solicitors to 
act for him in connection with the bringing of an action 
instituted with a view to recovering property due to a 
convict, and also in coni^ection with the sale of land forming 
part of a convict's estate. 
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Public Trustee Act, 1906. 

[6 Edw. 7. Ch. 55.] 

AEKANGEMENT OF SECTIONS. 

ESTABLISHMENT OF PUBLIC TKUSTEE. 

Section. 

1. Office of Public Trustee. 

POWERS AND DUTIES OF PUBLIC TRUSTEE. 

2. General powers and duties of Public Trustee. 

(1) In the Administration op Small Estates. 

3. Administration of small estates. 

(2) As Custodian Tbustee. 

4. Custodian trustee. 

(3) As AN Ordinary Trustee. 

5. Appointment of Public Trustee to be trustee, executor, 

6. Power as to granting probate. 

LIABILITY : OFFICERS AND OFFICES : FEES. 

7. Liability of Consolidated Pund. 

8. Officers and offices. 

9. Fees charged by Public Trustee. 
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SUPPLEMENTAL PROVISIONS AS TO PUBLIC TRUSTEE. 

10. Appeal to the court. 

11. Mode of action of Public Trustee. 

12. Application of Act to palatine courts. 

INVESTIGATION AND AUDIT OF TRUST ACCOUNTS. 

13. Investigation and audit of trust accounts. 

RULES: DEFINITIONS: SHORT TITLE AND EXTENT. 

14. Rules. 

15. Definitions. 

16. Commencement of Act. 

17. Short title and extent. 



CHAPTER 55. 

An Act to provide for the anointment of a Pviblic Trustee and 
to amend the Law relating to the administration of Trusts. 

[21st December, 1906.] 

Be it enacted by the King's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 

ESTABLISHMENT OF PUBLIC TRUSTEE, 

1. Office of Public Trustee,— (I) There shall be established 
the office of Public Trustee. 

(2) The Public Trustee shall be a corporation sole under 
that name, with perpetual succession and an official seal, and 
may sue and be sued under the above name like any other 
corporation sole, but any instruments sealed by him shall not, 
by reason of his using a seal, be rendered liable to a higher 
stamp duty than if he were an individual. 
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POWERS AND DUTIES OF PUBLIC TRUSTEE. 

2. General powers and duties of Public Trustee. — (1) Subject 
to and in accordance with the provisions of this Act and 
rules made thereunder, the Public Trustee may, if he thinks 
fit— 

(a) act in the administration of estates of small value ; 
(&) act as custodian trustee ; 

(c) act as an ordinary trustee • 

(d) be appointed to be a judicial trustee j 

(e) be appointed to be the administrator of the property 

of a convict under the Forfeiture Act, 1870 (33 & 
34 Vict. c. 23). 

(2) Subject to the provisions of this Act, and to the rules 
made thereunder, the Public Trustee may act either alone or 
jointly with any person or body of persons in any capacity to 
which he may be appointed in pursuance of this Act, and 
shall have all the same powers, duties, and liabilities, and be 
entitled to the same rights and immunities and be subject to 
the control and orders of the court, as a private trustee 
acting in the same capacity. 

(3) The Public Trustee may decline, either absolutely or 
except on the prescribed conditions, to accept any trust, but 
he shall not decline to accept any trust on the ground only of 
the small value of the trust property. 

(4) The Public Trustee shall not accept any trust which 
involves the management or carrying on of any business, 
except in the cases in which he may be authorised to do so 
by rules made under this Act, nor any trust under a deed of 
arrangement for the benefit of creditors, nor the administra- 
tion of any estate known or believed by him to be insolvent. 

(5) The Public Trustee shall not accept any trust ex- 
clusively for religious or charitable purposes, and nothing in 
this Act contained, or in the rules to be made under the 
powers in this Act contained, shall abridge or afiiect the 
powers or duties of the official trustee of charity lands or 
official trustees of charitable funds. 

(1) In the administbation op small Estates. 

3. In the administration of small Estates. — (1) Any person 
who in the opinion of the Public Trustee would be entitled to 
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apply to the court for an order for the administration by the 
court of an estate, the gross capital value whereof is proved 
to the satisfaction of the Public Trustee to be less than one 
thousand pounds, may apply to the Public Trustee to administer 
the estate, and, where any such application is made and 
it appears to the Public Trustee that the persons beneficially 
entitled are persons of small means, the Public Trustee shall 
administer the estate, unless he sees good reason for refusing 
to do so. 

(2) On the Public Trustee undertaking, by declaration in 
writing signed and sealed by him, to administer the estate 
the trust property other than stock shall, by virtue of this 
Act, vest in him, and the right to transfer or call for the 
transfer of any stock forming part of the estate shall also 
vest in him, in Kke manner as if vesting orders had been 
made for the purpose by the High Court under the Trustee 
Act, 1893, and that Act shall apply accordingly. As from 
such vesting any trustee entitled under the trust to administer 
the estate shall be discharged from all liability attaching to 
the administration, except in respect of past acts : 

Provided that — 

(a) the Public Trustee shall not exercise the right of 
himself transferring the stock without the leave 
of the court ; and 

(h) this subsection shall not apply to any copyhold land 
forming part of the estate, but the public trustee 
shall, as respects such land, have the like powers 
as if he had been appointed by the court under 
section thirty-three of the Trustee Act, 1893, to 
convey the land, and section thirty-four of that 
Act shall apply accordingly. 

(3) For the purposes of the administration the Public 
Trustee may exercise such of the administrative powers and 
authorities of the High Court as may be conferred on him by 
rules under this Act, subject to such conditions as may be 
imposed by the rules. 

(4) Rules shall be made under this Act for enabling the 
Public Trustee to take the opinion of the High Court on any 
question arising in the course of any administration without 
judicial proceedings, and otherwise for making the procedure 
under this section simple and inexpensive. 
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(5) Where proceedings have been instituted in any court 
for the administration of aii estate, and by reason of the 
small value of the estate it appears to the court that the 
estate can be more economically administered by the Public 
Trustee than by the court, or that for any other reason it is 
expedient that the estate should be administered by the 
Public Trustee instead of the court, the court may order that 
the estate shall be administered by the Public Trustee, and 
thereupon (subject to any directions by the court) this 
section shall apply as if the administration of the estate had 
been undertaken by the Public Trustee in pursuance of this 
section. 

(2) As Custodian Trustee. 

i. Custodian trustee. — (1) Subject to rules under this Act 
the Public Trustee may, if he consents to act as such, and 
•whether or not the number of trustees has been reduced below 
the original number, be appointed to be custodian trustee of 
any trust — 

(a) by order of the court made on the application of any 
person on whose application the court may order 
the appointment of a new trustee ; or 

(6) by the testator, settlor, or other creator of any 

trust ; or 
(c) by the person having power to appoint new trustees. 
(2) Where the Public Trustee is appointed to be custodian 
trustee of any trust — 

(a) The trust property shall be transferred to the 

custodian trustee as if he were sole trustee, and for 
that purpose vesting orders may, where necessary, 
be made under the Trustee Act, 1893 : 

(b) The management of the trust property and the 

exercise of any power or discretion exerciseable by 
the trustees under the trust ahall remain vested in 
the trustees other than the custodian trustee (which 
trustees are hereinafter referred to as the managing 
trustees) : 

(c) As between the custodian trustee and the managing 

trustees, and subject and without prejudice to the 
rights of any other persons, the custodian trustee 
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shall have the custody of all secuiities and 
documents of title relating to the trust property, 
but the managing trustees shall have free access 
thereto and be entitled to take copies thereof or 
extracts therefrom : 

(d) The custodian trustee shall concur in and perform all 

acts necessary to enable the managing trustees to 
exercise their powers of management or any other 
power or discretion vested in them (including the 
power to pay money or securities into court), 
unless the matter in which he is requested to 
concur is a br^ch of trust, or involves a personal 
liability upon him in respect of calls or otherwise, 
but, unless he so concurs, the custodian trustee 
shall not be liable for any act or default on the 
part of the managing trustees or any of them ; 

(e) All sums payable to or out of the income or capital of 

the trust property shall be paid to or by the 
custodian trustee : Provided that the custodian 
trustee may allow the dividends and other income 
derived from the trust property to be paid to the 
managing trustees or to such person as they direct, 
or into such bank to the credit of such person 
as they may direct, and in such case shall be 
exonerated from seeing to the application thereof 
and shall not be answerable for any loss or 
misapplication thereof: 

(/) The power of appointing new trustees, when ex- 
erciseable by the trustees, shall be exerciseable by 
the managing trustees alone, but the custodian 
trustee shall have the same power of applying to 
the court for the appointment of a new trustee as 
any other trustee : 

(<;) In determining the number of trustees for the purposes 
of the Trustee Act, 1893, the custodian trustee 
shall not be reckoned as a trustee : 

(A) The custodian trustee, if he acts in good faith, shall 
not be liable for accepting as correct and acting 
upon the faith of any written statement by the 
managing trustees as to any birth, death, marriage, 
or other matter of pedigree or relationship, or other 
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matter of fact, upon which the title to the trust 
property or any part thereof may depend, nor for 
acting upon any legal advice obtained by the 
managing trustees independently of the custodian 
trustee : 
(i) The court may, on the application of either the 
custodian trustee, or any of the managing trustees, 
or of any beneficiary, and on proof to their satis- 
faction that it is the general wish of the beneficiaries, 
or that on other grounds it is expedient, to terminate 
the custodian trusteeship, make an order for that 
purpose, and the court may thereupon make such 
vesting orders and give such directions as under the 
circumstances may seem to the court to be necessary 
or expedient. 
(3) The provisions of this section shall apply in like 
manner as to the Public Trustee to any banking or insurance 
company or other body corporate entitled by rules made 
uuder this Act to act as custodian trustee, with power for 
such company or body corporate to charge and retain or pay 
out of the trust property fees not exceeding the fees charge- 
able by the Public Trustee as custodian trustee. 

(3) As AN OKDINAEY TRUSTEE. 

5. Appointment of Public Trustee to be trustee, executor, etc. 
— (1) The Public Trustee may by that name, or any other 
sufiScient description, be appointed to be trustee of any will or 
settlement or other instrument creating a trust or to perform 
any trust or duty belonging to a class which he is authorised 
by the rules made under this Act to accept, and may be so 
appointed whether the will or settlement or instrument 
creating the trust or duty was made or came into operation 
before or after the passing of this Act, and either as an 
original or as a new trustee, or as an additional trustee, in 
the same cases, and in the same manner, and by the same 
persons or court, as if he were a private trustee with this 
addition, that, though the trustees originally appointed were 
two or more, the Public Trustee may be appointed sole trustee. 

(2) Where the Public Trustee has been appointed a trustee 
of any trust, a co-trustee may retire from the trust under and 
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in accordance with section eleven of the Trustee Act, 1893, 
notwithstanding that there are not more than two trustees, 
and without such consents as are required by that section. 

(3) The Public Trustee shall not be so appointed either as 
a new or additional trustee where- the will, settlement, or 
other instrument creating the trust or duty contains a 
direction to the contrary, unless the court otherwise order. 

(4) Notice of any proposed appointment of the Public 
Trustee either as a new or additional trustee shall where 
practicable be given in the prescribed manner to all persons 
beneficially interested who are resident in the United Kingdom 
and whose addresses are known to the persons proposing to 
make the appointment, or, if such beneficiaries are infants, to 
their guardians, and if any person to whom such notice has 
been given within twenty-one days from the receipt of the 
notice applies to the court, the court may, if having regard 
to the interests of all the beneficiaries it considers it expedient 
to do so, make an order prohibiting the appointment being 
made, provided that a failure to give any such notice shall not 
invalidate any appointment made under this section. 

6. Power as to granting probate. — (1) If in pursuance of 
any rule under this Act, the Public Trustee is authorised to 
accept by that name probates of wills or letters of administra- 
tion, the court having jurisdiction to grant probate of a will 
or letters of administration may grant such probate or letters 
to the Public Trustee by that name, and for that purpose the 
court shall consider the Public Trustee as in law entitled 
equally with any other person or class of persons to obtain 
the grant of letters of administration, save that the consent 
or citation of the Public Trustee shall not be required for the 
grant of letters of administration to any other person, and 
that, as between the Public Trustee and the widower, widow, 
or next-of-kin of the deceased, the widower, widow, or next- 
of-kin shall be preferred, unless for good cause shown to the 
contrary. 

(2) Any executor who has obtained probate or any 
administrator who has obtained letters of administration, and 
notwithstanding he has acted in the administration of the 
deceased's estate may, with the sanction of the court, and 
after such notice to the persons beneficially interested as the 
court may direct, transfer such estate to the public trustee 
L.P.T. H 
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for administration either solely or jointly with the continuing 
executors or administrator, if any. And the order of the 
court sanctioning such transfer shall, subject to the provisions 
of this Act, give to the Public Trustee all the powers of such 
executor and administrator, and such executor and adminis- 
trator shall not be in any way liable in respect of any act 
or default in reference to such estate subsequent to the date 
of such order, other than the act or default of himself or of 
persons other than himself -for whose conduct he is in law 
responsible. 

LIABILITY : OPJPICERS AND OFFICES : FEES. 

7. Liability of Consolidated Fund. — (1) The Consolidated 
Fund of the united Kingdom shall be liable to make good all 
sums required to discharge any liability which the Public 
Trustee, if he were a private trustee, would be personally 
liable to discharge, except where the liability is one to which 
neither the Public Trustee nor any of his officers has in any 
way contributed, and which neither he nor any of his officers 
could by the exercise of reasonable diligence have averted, 
and in- that case the Public Trustee shall not, nor shall the 
ConsoKdated Fund, be subject to any liability. 

(2) All sums payable in pursuance of this section out of 
the Consolidated Fund shall be charged on and issued out of 
that fund or the growing produce thereof. 

8. Officers and offices. — (1) The Lord Chancellor shall 
appoint a fit person to the office of Public Trustee, who shall 
hold office during pleasure, and receive such salary or fees, 
and be appointed on such terms, as the Treasury may 
determine. 

(2) The Lord Chancellor shall appoint such persons to be 
officers of the Public Trustee as, subject to the sanction of the 
Treasury, he may consider necessary for the purposes of this 
Act, and those officers shall hold office upon such terms, and 
be remunerated at such rates and in such manner, as the 
Treasury may sanction. 

(3) Any person appointed to be Public Trustee or an officer 
of the Public Trustee may, and shall, if the Treasury so require, 
be a person already in the public service. 

(4) The Public Trustee shall, if so directed by the Lord 
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Chancellor with the concurrence of the Treasury, maintain 
ofiB.ces in London and elsewhere, and, so far as practicable, 
buildings already used for public purposes shall be used for 
such offices. 

(5) The salary or remuneration of the Public Trustee and 
his officers and such other expenses of executing his office or 
otherwise carrying this Act into effect as may be sanctioned 
by the Treasury shall be paid out of moneys provided by 
FarUament. 

9. Fees charged hy Public Trustee, — (1) T?here shall be 
charged in respect of the duties of the Public Trustee such 
fees, whether by way of percentage or otherwise, as the 
Treasury with the sanction of the Lord Chancellor may fix, 
and such fees shall be collected and accounted for by such 
persons, and in such manner, and shall be paid to such account, 
as the Treasury direct. 

(2) Any- expenses which might be retained or paid out of 
the trust property if the Public Trustee were a private trustee 
shall be so retained or paid, and the fees shall be retained or 
paid in the like manner as and in addition to such expenses. 

(3) Such fees shall, under the regulations of the Treasury, 
be applied as an appropriation in aid of moneys provided by 
Parliament for expenses under this Act, and so far as not so 
applied shall be paid into the Exchequer. 

(4) The fees under this section shall be arranged from 
time to time so as to produce an annual amount sufficient to 
discharge the salaries and other expenses incidental to the 
working of this Act (including such sum as the Treasury may 
from time to time determine to be required to insure the 
Consolidated Fund against loss im.der this Act) and no more. 

(5) The incidence of the fees and expenses under this 
section as between capital and income shall be determined by 
the Public Trustee. 

SUPPLEMENTAL PROVISIONS AS TO PUBLIC TRUSTEE. 

10. Appeal to the Court.— (1) A person aggrieved by any 
act or omission or decision of the Public Trustee in relation 
to any trust may apply to the court, and the court may make 
such order in the matter as the court thinks just. 

(2) Subject to rules of court, an application under this 
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section to the High Court shall be made to a judge of the 
Chancery Division of the High Court in Chambers. 

11. Mode of action of Public Trustee. — (1) The Public 
Trustee shall not, nor shall any of his officers, act under this 
Act for reward, except as provided by this Act. 

(2) The Public Trustee may, subject to the rules made 
under this Act, employ for the purposes of any trust such 
solicitors, bankers, accountants, and brokers, or other persons 
as he may consider necessary, and in determining the persons 
to be so employed in relation to any trust the Public Trustee 
shall have regard to the interests of the trust, but subject to 
this shall, whenever practicable, take into consideration the 
wishes of the creator of the trust and of the other trustees ("if 
any), and of the beneficiaries, either expressed or as implied 
by the practice of the creator of the trust, or in the previous 
management of the trust. 

(3) On behalf of the Public Trustee such person as may be 
prescribed may take any oath, make any declaration, verify 
any account, give personal attendance at any court or place, 
and do any act or thing whatsoever which the Public Trustee 
is required or authorised to take, make, verify, give, or do : 
Provided that nothing in this Act or in any rule made under 
this Act shall confer upon any person not otherwise entitled 
thereto any right to appear, or act, or be heard in or before 
any court or tribunal, on behalf or instead of the Public Trustee, 
or to do any act whatsoever on behalf or on the instructions 
of the Public Trustee, which could otherwise only be lawfully 
done by a barrister or a duly certificated solicitor. 

(4) Where "any bond or security would be required from 
a private person upon the grant to him of administration, 
or upon his appointment to act in any capacity, the Public 
Trustee, if administration is granted to him or if he is ap- 
pointed to act in such capacity as aforesaid, shall not be 
required to give such bond or security, but shall be subject to 
the same liabilities and duties as if he had given such bond or 
security. 

(5) The entry of the Public Trustee by that name in the 
books of a company shall not constitute notice of a trust, and 
a company shall not be entitled to object to enter the name 
of the Public Trustee on its books by reason only that the 
Public Trustee is a corporation, and, in dealings with 
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property, the fact that the person or one of the peraonsS^ ^"•" 
dealt with is the Public Trustee, shall not of itself constituha;^ Ui^' ' 
notice of a trust. 

12. Application of Act to palatine courts.* — The provisions 
of this Act with respect to the High Court shall, in their 
application to cases within the jurisdiction of a palatine court, 
include that court, and the Public Trustee shall provide an 
address within the county palatine where service upon him 
of any proceedings under this Act in such palatine court may 
be effected ; the rules of court relating to the exercise of the 
jurisdiction of a palatine court under this Act shall be made 
by the authority having 'power to make general rules and 
orders of that court. 

INVESTIGATION AND AUDIT OF TRUST ACCOUNTS. 

13. Investigation and audit of trust accounts. — (1) Subject 
to rules under this Act and unless the court otherwise orders, 
the condition and accounts of any trust shall, on an appli- 
cation being ma.de and notice thereof given in the prescribed 
manner by any trustee or beneficiary, be investigated and 
audited by such solicitor or public accountant as may be 
agreed on by the applicant and the trustees or, in default 
of agreement, by the Public Trustee or some person appointed 
by him : 

Provided that (except with the leave of the court) such 
an investigation or audit shall not be required within twelve 
months after any such previous investigation or audit, and 
that a trustee or beneficiary shall not be appointed under this 
section to make an investigation or audit. 

(2) The person making the investigation or audit (herein- 
after called the auditor) shall have a right of access to the 
books, accounts, and vouchers of the trustees, and to any 
securities and documents of title held by them on account of 
the trust, and may require from them such information and 
explanation as may be necessary for the performance of his 
duties, and upon the completion of the investigation and audit 

• The Public Trustee has provided the following addresses for 
service in the County Palatine of Lancaster : — 

(1) The Public Trustee, 

C/o A. Cleaver, Esq., 

High Court of Justice, District Registry, 
Government Buildings, Victoria Street, Liverpool. 

(2) The Public Trustee, 

C/o W. H. S. Watts, Esq., 

186, Deansgate, Manchester. 
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shall forward to the applicant and to every trustee a copy of 
the accounts, together with a report thereon, and a certificate 
signed by him to the effect that the accounts exhibit a true 
view of the state of the affairs of the trust and that he has 
had the securities of the trust fund investments produced 
to and verified by him or (as the case may be) that such 
accounts are deficient in such respects as may be specified in 
such certificate. 

(3) Every beneficiary under the trust shall, subject to 
rules under this Act, be entitled at all reasonable times to 
inspect and take copies of the accounts, report, and certificate, 
and, at his own expense, to be furnished with copies thereof 
or extracts therefrom. 

(4) The auditor may be removed by order of the court, 
and, if any auditor is removed, or resigns, or dies, or becomes 
bankrupt or incapable of acting before the investigation and 
audit is completed, a new auditor may be appointed in his 
place in like manner as the original auditor. 

(5) The remuneration of the auditor and the other ex- 
penses of the investigation and audit shall be such as may be 
prescribed by rules under this Act, and shall, unless the Public 
Trustee otherwise directs, be borne by the est&te ; and, in the 
event of the Public Trustee so directing, he may order that 
such expenses be borne by the applicant or by the trustees 
personally or partly by them and partly by the applicant. 

(6) If any person having the custody of any documents 
to which the auditor has a right of access under this section 
fails or refuses to allow him to have access thereto or in any- 
wise obstructs the investigation or auditor, the audit may apply 
to the court, and th^eupon the court shall make such order 
as it thinks just. 

(7) Subject to rules of court, applications under or for the 
purposes of this section to the High Court shall be made to a 
judge of the Chancery Division in Chambers. 

(8) If any person in any statement of accounts, report, or 
certificat« required for the purposes of this section wilfuUy 
makes a statement false in any material particular, he shall 
be liable on conviction on indictment to imprisonment for a 
term not exceeding two years, and on summary conviction to 
imprisonment for a term not exceeding six months, with or 
without hard labour, and in either case to a fine in lieu of or 
in addition to such imprisonment. 
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RULES: DEFINITIONS: SHORT TITLE AND EXTENT. 

14. Bides. — (1) The Lord Chancellor shall, with the con- 
currence of the Treasury, make rules for carrying into effect 
the objects of this Act, and in particular for all or any of the 
following purposes (that is to say) : 

(a) establishing the office of Public Trustee and prescribing 

the trusts or duties he is authorised to accept or 

undertake, and the security, if any, to be given by 

the Public Trustee and his officers : 
(6) the transfer to and from the Public Trustee of any 

property : 
(c) the accounts to be kept and an audit thereof : 
{d) the establishment and regulation of any branch office : 
(e) excluding any trusts from the operation of this Act or 

any part thereof : 
(/) the classes of corporate bodies entitled to act as 

custodian trustees : 
(g) the form and manner in which notices under this Act 

shall be given. 

(2) Every rule under this Act shall be laid before each 
House of Parliament forthwith, and, if an address is presented 
to His Majesty by either House of Parliament, within the 
next subsequent thirty days on which the House has sat next 
after any such rule is laid before it, praying that the rule 
may be annulled, His Majesty in Council may annul the rule* 
and it shall thenceforth be void, but without prejudice to the 
validity of anything previously done thereunder. 

(3) If the rules require a declaration to be made for any 
purpose, a person who makes such declaration, knowing the 
same to be untrue in any material particular, shall be guilty 
of a misdemeanour. 

15. Definitions. — In this Act, unless the context otherwise 
requires, — 

the expression " court " means the High Court and, as 
respects trusts within its jurisdiction, the county 
court : 

the expression " letters of administration " means letters 
of administration of the estate and effects of a 
deceased person, whether general or with a will 
annexed, or limited either in time or otherwise ; 
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the expression " trust " includes an executorship or 
administratorship ; and the expression " trustee " 
shall be construed accordingly ; and the expression 
" trust property " shall include all property in the 
possession or under the control wholly or partly of 
the Public Trustee by virtue of any trust : 

the expression " private trustee " means a trustee other 
than the Public Trustee : 

the expression " expenses " includes costs and charges : 
the expression " prescribed " means prescribed for the 
time being by rules under this Act : 

other expressions have the same meaning as in the 
Trustee Act, 1893. 

16. Commencement of Act. — This Act shall come into 
operation on the first day of January one thousand nine 
hundred and eight. 

17. Short title and extent. — (1) This Act may be cited as 
the Public Trustee Act, 1906. 

(2) This Act shall not extend to Ireland or Scotland. 



The Fnblio Trustee Rules, 1907. Dated NoYember 29, 

1907. 

I, the Bight Honourable Robert Threshie, Baron Loreburn, 
Lord High Chancellor of Great Britain, -with the concurrence 
of the Treasury, by virtue and in pursuance of the Public 
Trustee Act, 1906, and of all other powers and authorities 
enabling me in this behalf, do make the following Rules for 
carrying into effect the objects of that Act. 

Inteepeetation. 

1. In these Rules the expression "the Act" means the 
Public Trustee Act, 1906 ; and unless there is anything in 
the context or in the Act inconsistent therewith — 

The expression " trust instrument " includes any 
instrument by which a trust is created ; 

The expression "trust property" includes all property 
subject to a trust, or comprised in an estate, which is 
proposed to be administered by the Public Trustee ] 
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The expression "Deputy" means a Deputy Public 
Trustee. 
2. The Interpretation Act, 1889, applies for the purpose of 
the interpretation of these rules as it applies for the purpose 
of the interpretation of an Act of Parliament. 

Establishment of Office. 
The Office of Public Trustee is hereby established. 

Offices. 

4,— (1) The Central Office of the Public Trustee shall be 
situate in London. 

(2) Branch Offices may from time to time be established 
as may be prescribed by the Lord Chancellor by notice in the 
London Gazette. 

Deputy Public Trustees. 

5. There shall be Deputy Public Trustees at any branch 
offices so established who shall be officers of the Public 
Trustee, and shall have the powers and perform the duties 
assigned to them by or under these Rules. Their number 
shall be such as the Lord Chancellor, with the sanction of the 
Treasury, may from time to time prescribe, and every, such 
appointment shall be notified in the London Gazette. 

Security. 

6. Security shall be given by such persons employed under 
the Act as the Treasury may direct for the due performance 
of their duties, and for the due accounting for and payment 
of all nioneys received by them in pursuance of the Act and 
these Rules. The security shall be for such sum and shall 
be given in such manner and form as the Treasury shall order 
in the case of each such person, and the Treasury may at any 
time require that the amount or nature of any such security 
be varied. 

Trusteeships. 

7. — (1) Subject to the Act and these Rules the Public 
Trustee is authorised — 

(a) to accept as ordinary trustee and to act as custodian 
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trustee of any trust created by any trust instru- 
ment or arising upon an intestacy ; and 
(6) to accept by the name of the Public Trustee probates 
or letters of administration of any kind. 
Provided that he shall not accept the trusts of any instru- 
ment made solely by way of security for money. 
8, The Public Trustee may if he thinks fit— 

(1) act as custodian trustee of a trust which involves 

the management or carrying on of any business 
but upon the conditions that (a) he shall not act 
in the management or carrying on of such business, 
and (6) he shall not hold any property of such a 
nature as will expose the holder thereof to any 
liability except under exceptional circumstances 
and when he is satisfied that he is fully indemnified 
or secured against loss ; and 

(2) accept as ordinary trustee under exceptional circum- 

stances a trust which involves the management 
or carrying on of any business, but upon the 
conditions that except with the consent of the 
Treasury he shall only carry on the same (a) for 
a short time not exceeding eighteen months, and 
(6) with a view to sale, disposition or winding-up, 
and (c) if satisfied 'that the same can be carried 
on without risk of loss. 
9. — (1) A testator may appoint the Public Trustee to be 
trustee or custodian trustee under any testamentary instru- 
ment without previously applying to him for his consent to 
act as such. 

(2) No such appointment by a testator shall have effect, 
and no appointment of the Public Trustee to be trustee or 
custodian trustee shall be made except by a testator, unless 
and until (in either case) the consent of the Public Trustee to 
act as such trustee shall have been applied for and obtmned 
in accordance with these Bules. Provided that in the case of 
any such appointment by a testator the Public Trustee shall 
at any time after the fact of his appointment shall have come 
to his knowledge be at liberiy to act as if such application 
had been received by him. 

10. — (1) An application to the Public Trustee to act as 
trustee or custodian trustee may be made 
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(rt) where the appointment has been made by a testator 
— by any trustee or beneficiary under the 
testamentary instrument j and 
(6) in the case of the estate of an intestate — by any 
person appearing to be beneficially interested in 
the estate ; and 
(c) in any case — by the persons or any one of the 
persons having power under the Act to make the 
appointment. 
(2) It shall be the duty of any person appointed by a 
testator to be co-trustee with the Public Trustee, and not 
renouncing or disclaiming the trust, to give to the Public 
Trustee notice in writing of such appointment as soon as 
practicable after the same has come to his knowledge. 

11. — (1) Any application under the last preceding rule 
shall be made in writing addressed to the Public Trustee at 
his office in London, or any Branch Office for the time be,ing 
in existence, and may be left at or sent by post to any such 
office as aforesaid. 

(2) Upon receiving any such application the Public Trustee 
may require to be produced to him the trust instrument (if 
any), and may require to be supplied to him a copy of that 
instrument, and of any other document affecting the trust, 
and such particulars as to the nature and value of the trust 
property, and the liabilities (if any) attaching to such 
property, or the holder thereof, and the names and places of 
abode of any beneficiaries and trustees under the trust, and 
such other information relating to the trust as he may 
consider it desirable to obtain in any particular case. 

12. As soon as may be after receiving any such application 
the Public Trustee shall take into consideration upon such 
evidence as may appear to him sufficient — 

(a) the gross capital value of the trust property ; 
(6) the mode of investment and the condition of the trust 
property ; 

(c) the situation, tenure, and character of any land com- 

prised in the trust property ; 

(d) any liabilities attaching to the trust property or the 

holder thereof ; 

(e) the places of abode and circumstances of the bene- 

ficiaries; and 
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(/) all the circumstances of the case. 

13. — (1) Upon any application the Public Trustee shall 
decide whether the same ought to be accepted or refused, and 
shall forthwith give notice to the applicant of such accept- 
ance or refusal, and in case of acceptance shall execute an 
instrument expressing his consent to act in the trust. 

(2) Upon the acceptance of any application the Public 
Trustee shall consider and determine whether the trust shall 
be administered from his Central "Office or from a Branch 
Office, and shall give directions accordingly, and any such 
direction may at any time be rescinded or varied by the 
Public Trustee at his discretion. 



Administration of Small Estates. 

14. — (1) An application under section 3 (1) of the Act 
shall be made in the manner provided by Rule 11 hereinbefore 
contained. 

(2) Upon receiving any such application the Public Trustee 
shall require to be supplied to him such evidence as to the 
value of the estate, and the circumstances of the persons bene- 
ficially entitled, and such other information relating thereto 
as he may consider it desirable to obtain in any particular 
case. 

15. — (1) If it is not proved to the satisfaction of the 
Public Trustee that the gross capital value of the estate is less 
than £1000, or if it does not appear to him that the persons 
beneficially entitled are persons of small means, or if he sees 
any other good reason for refusing the application, he shall 
refuse the same, and shall forthwith give notice to the 
applicant of such refusal. 

(2) In any other case the Public Trustee shall make in 
respect of the estate the declaration mentioned in section 3 
(2) of the Act, and shall give notice to the applicant that the 
application is accepted, and shall take such other steps as 
may be necessary or proper to enable him to administer the 
estate ; and any person having the custody of the probate or 
letters of administration or other document relating to the 
estate shall, upon the request in writing of the Public 
Trustee, deliver the same to him or as he shall direct. 

(3) A refusal under this Rule shall not prevent the 
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Public Trustee from exercising with respect to the estate 
any powers (other than powers under section 3 of the Act) 
exerciseable by him with respect thereto under the Act and 
these Rules, if duly appointed to exercise the same. 

(4) Upon the acceptance of any application the Public 
Trustee shall consider and determine whether the estate 
shall be administered from his Central Office or from a 
Branch Office, and shall give directions accordingly, and any 
such direction may at any time be rescinded or varied by the 
Public Trustee at his discretion. 

16. Pot the purposes of the administration the Public 
Trustee shall (subject as hereinafter provided) have all the 
administrative powers and authorities exerciseable by a 
Master of the Supreme Court acting in the administration 
of an estate. 

17. — (1) The Public Trustee may in manner hereinafter 
provided and without judicial proceedings take the opinion of 
the High Court upon any question arising in the course 
of an administration. 

(2) The duty of advising upon any such question shall be 
assigned by the Lord Chancellor to a particular Judge of the 
Chancery Division. Provided that in the absence or upon 
the request of such Judge any other Judge of that Division, 
and during vacation any Judge of the High Court, may act 
for such Judge for the purposes of this Rule. 

(3) Any such question shall be submitted to the Judge in 
such manner and at such time as he may direct, and shall be 
accompanied by such statement of facts, documents, and other 
information as he may require, and the Public Trustee shall, 
if the Judge so desires, attend upon him at such time and 
place as the Judge may appoint. 

(4) The Judge may before giving his opinion require the 
attendance of, or communicate with, any person interested in 
the estate as trustee or beneficiary, but no such person shall 
have a right to be heard by the Judge unless he otherwise 
directs. 

(5) The Judge shall give his opinion to the Public Trustee, 
and the Public Trustee shall act in accordance with such 
opinion, and shall upon the request in writing of any such 
interested person communicate to him the effect of such 
opinion. 
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Administbation of Trusts and Estates. 

18. Subject to the provisions of the Act and of these 
Rules and to the terms of any particular trust the Public 
Trustee may, in the administration of any trust or estate, 
take and use professional advice and assistance in regard to 
legal and other matters, and may act on credible information 
(though less than legal evidence) as to matters of fact. 

19. — (1) There shall be kept at the Central Office in 
London of the Public Trustee a Register (hereinafter referred 
to as " the Principal Register ") of all trusts in which the 
Public Trustee is acting as trustee or custodian trustee and 
of all estates in course of administration under section 3 of 
the Act, and whether the same are being administered from 
his Central Office or from any Branch Office. 

(2) There shall be entered in the Principal Eegister in 
respect of each trust or estate — 

(a) a distinctive letter and number ; 

(b) the date of the acceptance of the trust or of the 

declaration made under section 3 (2) of the Act ; 

(c) particulars of the trust property from time to time j 

(d) the names and place of abode of the person in receipt 

of the income of the trust property ; 

(e) a reference to any notice received of any dealing with 

any beneficial interest in the trust property and 

of any exercise or release of any power relating 

to the trust or estate ; 
(/) a record of any decision or opinion of the High Court 

in respect of the trust or estate ; 
((/) such records of his decisions and such ether particulars 

as the Public Trustee may think fit. 
20. The Public Trustee may invest or retain invested 
money belonging to any trust or estate and coming to his 
hands in any investment authorised by the trust instrument 
or (save, as otherwise provided by that instrument) authorised 
by law for the investment of trust funds and may (save as 
so provided) retain any investment existing at the date of 
the commencement of the trust, or (where the trust arises on 
an intestacy) at the date of the death of the intestate. 
Provided that he shall not invest in or hold any instrument 
in such manner as to expose him to liability as the holder 
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thereof, unless he is satisfied that he is fully indemnified or 
secured against loss. 

21, The securities and documents belonging or relating to 
trust or estate of which the Public Trustee is a trustee or 
which he is administering shall if under his control be kept 
at the bank to the trust or at some other safe place of deposit 
allowed generally or specially by the Treasury, so far as the 
convenience of business will admit, 

22. — (1) A separate account shall be kept for every trust 
or estate. 

(2) A separate account shall be kept of the capital of the 
trust property and of the mode in which it is from time to 
time invested, and all dealings with such capital shall be 
entered in such account. 

(3) A separate account shall be kept of the income of the 
trust property and of the mode in which it ia from time to 
time dealt with by the Public Trustee. 

23. The accounts of the Public Trustee shall be audited 
and the securities held by him verified from time to time to 
the satisfaction of the Controller and Auditor-General, in 
accordance with such regulations as the Treasury may 
make. 

24. All payments of money to or from the capital of the 
trust property shall be made through the bank to the trust 
or estate. 

25. — (1) No transfer by the Public Trustee of any 
securities or assurance by him of any land forming part of 
the trust property shall be made except under the hand and 
official seal of the Public Trustee, or under the hand and seal 
of an officer of the Public Trustee authorised in writing by 
him to act in that behalf either generally or in any particular 
case. 

(2) Any such transfer or assurance by an officer so 
authorised shall have the same effect as if the same were 
made by the Public Trustee under his hand and official seal. 

26. All sums payable out of the income or capital of the 
trust property shall be made by a cheque on a bank signed 
by the Public Trustee or an officer of the Public Trustee 
authorised in writing by him to act in that behalf either 
generally or in any particular case. Provided that in any 
particular case the J?ublio Trustee may authorise the payment 
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of income by the person liable to pay the same direct to the 
person entitled to receive the same, or to his bank. 

27. — (1) The income of the trust property may be paid 
to the person for the time being entitled to receive the same 
either through a bank or direct, and where such person is a 
married woman may be so paid notwithstanding any restraint 
on anticipation. 

(2) Where authority is given to any Corporation or bank 
to pay any income to any person the books of that Corporation 
or bank showing the payment of that income in accordance 
with the authority shall be a sufficient discharge to the 
Public Trustee, 

(3) Where authority is given to any person to pay any 
income to the bank of the person entitled, the certificate of 
that bank stating the receipt of that income shall be a 
sufficient discharge to the Public Trustee. 

(4) Where any person is solely entitled to receive any 
income, without any restraint on anticipation, the Public 
Trustee may, on the request in writing of that person, 
authorise him for such period as the Public Trustee may 
think fit to collect or arrange for the collection of such 
income. During the continuance of any such authority such 
request in writing shall be a sufficient discharge to the Public 
Trustee in respect of such income. 

28. The Public Trustee may, if the special circumstances 
of the case appear to him to render it desirable, pay to his 
co-trustee, or allow him to receive, the income of the trust 
property or any part thereof, on such co-trustee undertaking 
to apply it in manner directed by the trust. 

29. The Public Trustee may make advances for the pur- 
poses of any trust or estate in course of administration, or 
about to be administered, by him, out of any moneys which 
may be placed at his disposal by the Treasury for that pur- 
pose, and upon such terms as he may think proper. 

30. The Public Trustee may at any time require a 
statutory declaration or other sufficient evidence that a 
person is alive and is the person to whom any money or 
property is payable or transferable, and may refuse payment 
or transfer until such declaration or evidence is produced. 

31. Where a person appearing to be beneficially entitled 
to any sum of money under a trust or to be interested in the 
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trust property cannot be found, or it is not known whether 
he is living or dead, the Public Trustee may apply to the 
Court for directions as to the course to be taken with 
reference to such person, and until an Order of the Court is 
made shall keep any sum payable to such person, and if it 
is kept for more than six months shall invest the same or * 
deposit the same at interest and shall accumulate the 
dividends or interest thereof. 

32. Upon an application in writing by or with the 
authority of any person interested in the trust property 
the Public Trustee — 

(a) shall permit the ^applicant or his Solicitor or other 
authorised agent to inspect and take copies of any 
entry in any Register relating to the trust or estate 
and (so far as the interest of the applicant in the 
trust property is or may be affected thereby) of 
any account notice or other document in the 
custody of the Public Trustee ; 
(6) shall at the expense of the applicant supply him or 
his Solicitor or other authorised agent with a copy 
of any such entry, account, or document as afore- 
said, or of any extract therefrom, 
(c) shall give to such applicant or his Solicitor or other 
authorised agent such information respecting the 
trust or estate and the trust property as shall be 
reasonably requested in the application and shall 
be within the power of the Public Trustee. 
(2) Subject as aforesaid th3 Public Trustee shall observe 
strict secrecy in respect of every trust or estate in course of 
administration by him. 

33. — (1) The Public Trustee may in writing authorise any 
deputy to exercise and perform (either generally or in relation 
to any particular case and subject to such conditions and 
restrictions (if any) as the Public Trustee may impose) all or 
any of the powers and duties of the Public Trustee under any 
of the foregoing Rules except — 

(a) the power or duty of determining whether a trust or 
estate shall be administered from his Central Office 
or from a Branch Office ; and 
(h) the powers of authorising officers of the Public Trustee 
I>.P,T. I 
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to transfer securities or assure land or to sign 
cheques ; 
(c) the power of making advances for the purpose of any 

trust or estate. 
(2) Any such authority conditions or restrictions may at 
any time in like manner be withdrawn or varied by the Public 
Trustee at his discretion. 

34. No deputy and no firm or member of a firm of solicitors 
of which such deputy is a member shall except with the con- 
sent in writing of the Public Trustee and subject to such con- 
ditions as he may impose act as solicitor or solicitors to a 
trust or estate which is in course of administration by such 
deputy. 

35. Any officer of the Public Trustee who shall be authorised 
by him in writing in that behalf may take any oath, make any 
declaration, verify any account, and give personal attendance 
at any court or place. 

CoEPOEATE Bodies as Cdstodian Teustees. 

36. — (I) The bodies corporate entitled to act as custodian 
trustee shall be any such incorporated Banking or Insurance 
or Guarantee or Trust Company or Friendly Society and any 
such body corporate established for charitable or philanthropic 
purposes as may be approved by the Public Trustee and the 
Treasury. 

(2) The Public Trustee may require payment by any 
applicant for such approval of a fee not exceeding ten 
guineas. 

(3) Such approval may be granted subject to such con- 
ditions as to the rendering by the body corporate, and veri- 
fication, of periodical returns of business transacted, and 
fees and flther emoluments received, and otherwise, as the 
Treasury may require either generally or in any particular 
case. 

(4) Any such approval may at any time be withdrawn 
without reason assigned. 

Investigation and Audit op Teust Accounts. 

37. Any application under section 13 (1) of the Act shall 
be made to the Public Trustee, and notice thereof shall be 
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given (o) if the applicant is a beneficiary, to every trustee, 
and (6) if tlie applicant is a trustee, to each co-trustee and 
also to the person entitled to the receipt of the income of the 
trust property. 

38. If within three months from the date of the receipt of 
the notice no solicitor or public accountant shall have been 
appointed by the applicant and the trustees to conduct the 
investigation and audit, there shall be deemed to be a default 
of agreement within the meaning of section 13 (1) of the 
Act, and the applicant may apply to the Public Trustee 
accordingly. 

39. The remuneration of the auditor and the other ex- 
penses of the investigation and audit shall be such as may be 
agreed on by the trustees and the person entitled to the receipt 
of the income of the trust property and the auditor, or (in 
default of such agreement) determined by the Public Trustee, 
who shall, in determining the same, have regard to the esti- 
mated value of the trust property, the time occupied or likely 
to be occupied by the investigation and audit, and the other 
circumstances of the case. 



Miscellaneous. 

40. — (1) Any notice or application required to be given or 
made for the pxirposes of the Act or these Bules to the Public 
Trust may be addressed to the Public Trustee at his OflSce in 
London, or if the same relates to a trust or estate in course of 
administration or proposed to be administered from a Branch 
Office then at that Branch Office. 

(2) Any notice or application required to be given or 
made for the purposes of the Act or these Rules to any 
person other than the Public Trustee may be addressed to 
that person at his last known place of abode or place of 
business. 

(3) Any such notice or application may be delivered at 
the place to which it is addressed or may be served by post. 

41. Where any person who (if not under disability) might 
have made any application, given any consent, done any act, 
or been party to any proceeding in pursuance of these Bules 
is an infant, idiot or lunatic, the guardian or (as the case may 
require) the committee or receiver of the estate of such person 
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may make such application, give such consent, do such act, 
and be party to such proceedings as such person if free from 
disability, might have made, given, done, or been party tc, 
and shall otherwise represent such person for the purposes of 
these Rules. Where there is no guardian or committee or 
receiver of the estate of any such infant, idiot or lunatic, 
or where any person is of unsound miad or incapable of 
managing his affairs but has not been found lunatic under 
any inquisition, it shall be lawful for the Court to appoint 
a guardian of such person for the purpose of any proceedings 
under these Rules and from time to time to change such 
guardian. 

42. The Public Trustee may frame and cause to be printed 
and circulated or otherwise promulgated such forms and 
directions as he may deem requisite or expedient for facili- 
tating proceedings under the Act and these Rules. 

43. These Rules may be cited as "The Public Trustee 
Rules, 1907." 

Lorehurn, C. 
November 29th, 1907. 

We, being two of the Lords Commissioners of His Majesty's 
Treasury, hereby concur in the foregoing Rules. 

H. H. Asquiih. 
Joseph A. Pease, 

The Public Trustee (Fees) Order, 1907, 

We, the undersigned, being two of the Lords Commis- 
sioners of His Majesty's Treasury, with the sanction of the 
Lord Chancellor, in pursuance of the provisions of the Public 
Trustee Act, 1906, section 9, and of all other powers, and for 
the purpose of fixing the fees to be charged in respect of the 
duties of the Public Trustee, do hereby order as follows : — 

1. In this Order and in the Schedule hereto (unless the 
context otherwise requires) — 

(a) Words to which a meaning is assigned by the Public 
Trustee Rules, 1907, shall have the same respective 
meanings as in those Rules. 

(6) Words referring to the acceptance of a trust shall be 
deemed to include a reference to an undertaking to 
administer an estate under section 3 of the Act. 

2. The Interpretation Act, 1889, applies for the purpose 
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of the interpretation of this Order as it applies for the purpose 
of the interpretation of an Act of Parliament. 

3. Subject as hereinafter provided the fees mentioned in 
the Schedule to this order shall be paid in respect of the 
duties in that schedule referred to. 

4. If at any time during the continuance of a trust in 
course of administration by the Public Trustee any property 
(not arising from the accumulation of income of the trust 
property) shall become subject to the trust, in addition to 
the property comprised therein at the date of the acceptance 
thereof, there shall be paid in respect of such additional 
property a further fee of such amount as would have been 
payable upon the acceptance of a trust comprising such 
additional property only. 

5. — (1) Where it appears to the Public Trustee, upon 
accepting a trust, that the trust property consists wholly or 
partially of reversionary interests, or other property not in 
possession or not readily realisable (all which interests and 
property are in this clause referred to as "the reversionary 
property") he may charge an additional fee, not exceeding 
one pound, upon acceptance of the trust. 

(2) Where such additional fee is charged, then — 
(a) Upon the acceptance of the trust the reversionary 
property shall be excluded from the trust property 
for the purpose of ascertaining the amount of the 
fee payable in pursuance of the Schedule hereto 
upon such acceptance, and the said fee shall be 
calculated and paid as if the trust property (if any) 
other than the reversionary property were alone 
comprised in the trust ; and 
(6) So far as regards the reversionary property, or any 
part thereof, the date on which the same falls into 
possession or is realised shall, for the purpose of 
ascertaining the amount of any capital fee payable 
in pursuance of the Schedule hereto, be deemed to 
be the date of the acceptance of the trust, and the 
fee payable on such acceptance shall be payable at 
the first-mentioned date ; and 
(c) For the purpose of ascertaining the amount of the fee 
payable on such acceptance in respect of the rever- 
sionary property or any part thereof, the gross 
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capital value of that property or part at the date at 
which such fee is payable shall be aggregated with 
the gross capital value of any other part of the trust 
property ia respect of which the fee on acceptance 
has been previously paid. 
6. — (1) In any case in which it appears to the Public 
Trustee that the circumstances of a trust or estate in course 
of administration, or proposed to be administered, by him are, 
or probably will be, such as to render his duties in relation 
thereto exceptionally onerous, he may, with the approval of 
the Treasury, charge a special fee in respect of the perform- 
ance of such duties, in addition to the fees payable in 
pursuance of the Schedule hereto. 

(2) The Public Trustee may make the payment of, or 
agreement to pay, such special fee a condition of his accepting 
a trust or undertaking to administer an estate. 

7. In any case in which it appears to the Public Trustee 
that the circumstances of a trust or estate in course of 
administration, or proposed to be administered by him are, 
or probably will be, such as to render his duties in relation 
thereto exceptionally simple, or are otherwise of an excep- 
tional character, he may with the approval of the Treasury 
remit' any part (not exceeding one-half) of any fee payable 
in respect of the performance of such duties in pursuance of 
the Schedule thereto. 

8. The Public Trustee msuy, in his discretion, upon the 
application of any person appearing to be interested in the 
capital of the trust property, commute any fee which in pur- 
suance of the schedule hereto would, but for the commutation, 
become payable upon the withdrawal or distribution of the 
whole or any part of that capital for a certain sum to be pre- 
sently paid : and for determining that sum he shall cause a 
present value to be set on that fee, regard being had to the 
circumstances and contingencies affecting the rate at which, 
and the occasion upon which, such fee would, but for the 
commutation, be payable, and interest being reckoned at three 
per cent. 

9. The Public Trustee may, with the approval of the 
Treasury, agree to any mode of payment of any fee payable 
in pursuance of the schedule hereto which shall seem to him 
just and reasonable. 
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10. For the purposes of the Schedule hereto — (o) the value 
of any property (other than cash) shall be the price which in 
the opinion of the Public Trustee such property would fetch 
if sold in the open market ; and (h) income where the same 
is derived from the carrying on of any trade or business shall 
mean the gross receipts of such trade or business. 

11. This Order may be cited as "The Public Trustee 
(Fees) Order, 1907." 



SlDHEDULE. 

I. — Capital Fees. 

A. — In respect of the duties of the Public Trustee acting in the 
administration of a small estate under section 3 of the 
Act. 

1. Upon the acceptance of the Trust — a fee at the rate of 
108. for every £100 for the gross cajpital value of the estate 
as proved for the purposes of section 3 (1) of the Act. 

2. Upon the making of an order under section 3 (5) of 
the Act — ^a fee at the rate of 10s. for every £100 of the gross 
capital value of the estate at the date of the order. 

3. Upon the withdrawal (whether upon distribution 
amongst the beneficiaries or otherwise) of any capital from 
the estate — a fee at the rate of lOg. for every £100 of the 
value of the capital withdrawn. 

B. — In respect of the duties of the Public Trustees acting as 
Ordinary trustee or Executor or Administrator (except in 
cases provided for under Meads A or D). 

1. Upon the acceptance of the trust — a fee at the following 
rates : — 

(a) if the gross capital value of the trust property at 
the date of such acceptance does not exceed 
£1000 — 158. per cent, in respect of that value; 
and 
(6) if such gross capital value at the said date exceeds 
£1000 then— 

15«. per cent, in respect of that value up to 
£1000. 
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58. Od, per cent, in respect of any excess of that 
value over £1000 up to £20,000. 

28. Gd. per cent, in respect of any excess of 
that value over £20,000 up to £50,000. 

1«. 3d. per cent, in respect of any excess of that 
value over £50,000. 

2. Upon the withdrawal (whether upon distribution 
amongst the beneficiaries or otherwise) of any capital from the 
trust property — a fee at a rate, for every £100 or part of 
£100, of the value of the property withdrawn, equal to the 
rate per cent, at which the fee upon the acceptance of the 
trust was payable in respect of the entire trust property. 

3. Provided that the fees chargeable under the two pre- 
ceding clauses of this Head shall be so regulated that the 
total fees so chargeable in respect of a trust shall not be less 
than £5. 

G.—In respect of the duties of the Public Trustee acting aa 
Custodian Trustee only (^except in cases provided for 
under Head D). 

Upon any occasion mentioned under Head B, one half of 
the fee payable under that Head upon that occasion. 

D. — In respect of the duties of the Public Trustee acting as 
Ordinary Trustee, or Custodian Trustee, in respect of 
land not subject to a trust for conversion. 

Upon acceptance of the trust — a fee of £5. 

2. Upon raising any money under any trust or power in 
the trust instrument — a fee at the rate of 2s. 6d. for every 
£100 so raised. Minimum fee £1. 

3. Upon the withdrawal from the trust property (whether 
upon transfer to or distribution amongst the beneficiaries or 
otherwise) of the land, or the moneys or property representing 
the land, or any part thereof respectively — 

(a) When the Public Trxistee is acting as Ordinary 
Trustee a fee at a rate, for every £100, or part of 
£100, of the value of the property withdrawn, 
equal to the rate per cent, at which, in pursuance 
of clause 1 of Head B, the fee would be payable 
if such withdrawal were an acceptance of a trust 
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chargeable under that Head and comprising only 
the property withdrawn : and 

(5) When the Public Trustee is acting as custodian 

trustee only, one half of the fee payable under 

paragraph (a) of this clause — 
Provided that a re-settlement of property subject to a strict 
settlement shall not be deemed to be a withdrawal within the 
meaning of this clause. 

II. — Investment Fees. 

In respect of the duties of the Public Trustee acting as Ordinary 
Trustee or Executor or Administrator or Custodian 
Trustee or in the administration of a small estate under 
section 3 of the Act. 

1. Upon any investment (other than a purchase of land, 
or any mortgage of, or charge on, property) — a fee at the rate 
of 10s. for every £100 invested (such fee to include any sum 
paid by the Public Trustee for brokerage). 

2. Upon any purchase or sale of land, or any investment 
by way of mortgage of, or charge on, property — a fee at the 
rate of 2«. Gd. for every £100 of the purchase money or money 
advanced. 

III. — Income Fees. 

In respect of the duties of the Public Trustee acting in any of the 
capacities mentioned under Division II. 

Upon the annual income of the trust property — a fee at 
the rate of £2 per cent, in respect of that income up to £500, 
and at the rate of £1 per cent, in respect of any excess of 
that income over £500. Provided as follows : — 

(a) where income is paid direct to the person entitled, 
or to his bank, or is collected by such person, the 
income fee shall not be charged in respect of that 
income at a higher rate than £1 per cent, j and 

(6) except where the Public Trustee is acting in the 

administration of a small estate under section 3 
of the Act the minimum income fee shall be 
10«. 6d. 
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IV. — Audit !Fbes, 

In respect of the duties of the Public Trustee under section 13 of 

the Act. 

Upon the performance of any dutj under that section, 
such fee, not being less than 5s. or more than £5, as the 
Public Trustee shall determine in each particular case, regard 
being had to the time and trouble involved, the value of the 
estate and the other circumstances of the case. 

H. H. Asquith. 
Joseph A, Fease, 
Lorebum, C. 



APPENDIX III. 

FOEMS AND PEECEDENTS. 



Application by an Intending Testator to the Pablic 
Trustee to act as Executor and Trustee. 

All information placed before the Public Trustee will be 
treated as confidential. 

To the Public Trustee, 

3-4, Clement's Inn, Strand, 

London, W-O, 

Dear Sib, 

I shall be glad to learn if you will be prepared 
to act as * under my will. The property which I 

propose to leave consists of : — 

Real property in I : Approximate value £ 

Real property not situate in the United Kingdom 

Approximate value £ 
Leasehold property in t „ „ 

Mortgages on property in Amount secured £ 

Stocks and Shares on which there is no liability 

Approximate value £ 
Shares on which there is a liability „ » ■£ 

Other particulars... 

I contemplate disposing of this property in the following 
manner : — 

♦ Here insert executor, executor and trustee, trustee, or custodian 
trustee, according to circumstances. 

t Here state where property ia situate, England, Scotland, or 
Ireland. 
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The solicitors whom I desire the Public Trustee to employ 
in the administration of my estate are Messrs. 
of 

Name of testator (in full) 

Signature 

Residence 

Occupation (if any) 

Date 



Consent to act (Rule 12 (1)). 
In Be the trust created by the : — 

The Public Trustee hereby declares that he consents to 
act in the above-mentioned trust. 

Dated this day of 19 . 

•) 



Public Trustee, 
3 and 4, Clement's Inn, Strand, W.C. 



Consent to act (Court). 

Ih the High Court of Justice. Chancery Division. 

19 . No. 

Mr. Justice 

In the Matter of the 

In the IMatter of' the Trustee Act, 1893, and 

In the Matter of the Public Trustee Act, 1906. 

Between plaintiflf, and 

defendant. 

The Public Trustee hereby declares that he consents 
to act as trustee of the 

Dated this day of 19 . 

(Seal.) 

I, of in the county of 

Solicitor, hereby certify that the above is 
the common seal and is the signature of the PubUc Trustee. 
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Application to Administer Small Estate. 
Section 3, Public Trustee Act, 1906. 

In the Matter of the estate of X. Y., late of, etc., who 
died, etc., and whose will was proved at, etc., on, etc., by 
A. and B., the executors thereof [or administration to which 
estate was granted by the Registry of, etc., 

to] and in the matter of the Public Trustee Act, 1906. 

I, the undersigned, of, etc. (here describe 

locus standi of applicant) [and I, the undersigned, 

of], etc., do hereby request you to administer the 
estate of X. Y,, deceased, under the following circum- 
stances : — 

(1) The gross value of the estate of the said X. Y. is 

under £1000. 

(2) The persons beneficially entitled are persons of small 

means, ioasmuch as (here give reasons if possible). 
Dated this day of 19 . 

(Signed) 



Undertaking to Administer Small Estate. 

In Be the estate of : — 

The Public Trustee hereby declares that he undertakes to 
administer the above-mentioned estate. 

Dated this day of 19 

(Seal.) 

Public Trustee, 
3 and 4, Clement's Inn, Strand, W.C. 



Notice to Beneficiaries of Application to Public 
Trustee under Section 5, Sub-Section i, of the 
Public Trustee Act, 1906. 

Take notice that I, sole surviving trustee of [or as the 
person having power to appoint new trustees under] the settle- 
ment dated [or will] propose to appoint the Public Trustee 
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as, e.g. sole trustee of the above mentioned settlement [or will]. 
If you object to such appointment, you may apply to the 
High Court of Justice [or county court, if jurisdiction] within 
twenty-one days from the receipt of this notice to prohibit the 
proposed appointment. 

To [beneficiaries or guardians of infant beneficiaries 
resident in the United Kingdom], 

(Signed) 



trust existing under the 



Application for Investigation and Audit of Accounts 
under Public Trustee Act, Section 12. 

To the Public Tbustee, 

3 and 4, Clement's Inn, Strand, W,C, 

I, the undersigned X, Y., being one of the trustees of the 
will of the late E. P, of 

dated 
settlement dated and 

made between, etc. 
which win was proved in the Registry by 

on [or being a beneficiary 

entitled in reversion under the trusts created by the 
f will of the late E. P., etc.] 

(settlement dated and made between, etc] 

HEREBY HAKE APPLICATION that the Condition and accounts of 
the said trust be investigated and audited under and in accord- 
ance with the provisions contained in Section 13 of the Public 
Trustee Act, 1906, and the Rules made thereunder. 

No such investigation or audit has been held within twelve 
months of the date of this application. 

Dated day of 19 , 



1 



Notice of Application for Audit to Trustee and Life 
Tenant. 

To A, B, and C D, of , trustees of the 

trusts created by the will of the late E, F., deceased [or 
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the settlement dated and made between, etc.], 

and to G. H. of , being the person entitled 

to the receipt of the income of the property comprised in the 
said trust. 

I, the undersigned X. Y., being one of the trustees of the 

I will of the late E. F. of 
settlement dated and 

made between, etc. 
which will was proved in the Registry by 

on [or being a beneficiary 

entitled in reversion under the trusts created by the 
|wiU of the late E. F., etc.] 1 

(settlement dated and made between, etc.]) 

HEREBY GIVE YOU NOTICE that Under and in. accordance with 
the provisions contained in Section 13 of the Public Trustee 
Act, 1906, and the Rules made thereunder I have this day as 
such trustee [or beneficiary] as aforesaid made application to 
the Public Trustee that the condition and accounts of the said 
trust be iavestigated and audited in accordance with the said 
statutory provisions. 

And I further request you, the said A. B, and C. D., as my 
co-trustees, to agree with me upon the appointment of a 
solicitor or public accountant to conduct such investigation 
and audit. 

Dated this day 19 , 



Direction for Lodgment. 

To the GovEBNOE and Company 
OF THE Bane of England. 

Public Tbustee Office, 

3 and 4, Clement's Inn, 
Strand, W.C. 
190 . 

Authority is hereby given for the lodgment or transfer by 
to the account of the Public Trustee re 
pj the securities hereunder specified ; — 
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Description of Securities. 


Amonnt. 




£ 


>. 


d. 



Bank Certificate of Lodgment or Transfer. 

To the Public Trustee, 

3 and 4, Clement's Inn, Strand, W.C. 

Bank of England, ,190 . 

The securities above specified have been this day lodged or 
transferred to the account of the Public Trustee re 
For the Bank of England. 
Signature 



Bequest for Transmission of Dividend Warrants 
by Post. 

To the Chief Accountant op the Bank of England. 

£ * t standing in the 

name -of the Public Trustee re 

You ■will oblige by forwarding all dividend warrants due, 
and to become due, and payable on the above-mentioned sum 
of stock, or on the amount for the time being so standing, to 
I at § and the posting of 

the envelope containing the dividend warrant(s) addressed as 
herein directed shall be your full and sufficient discharge. 

(L.S.) 

* Amount of stock. 

t Kame of stock. 

J The name of the corporate body ; or name in full of the person, 
firm, or company to whom the warrants are to be sent (through whom 
this form, when completed, should be lodged at the Bank of England). 

§ Address to which warrants are to be sent. (The address must be 
in the United Kingdom, the Channel Islands, or the Isle of Man.) 
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This form must be sealed and signed in accordance with 
the minute, resolution, articles of association, or statutes 
regulating the use of the seal of the corporate body. 

The bank cannot accept any application containing 
instructions that a warrant shall be paid to any particular 
account with a banker : such instructions must be com- 
municated to the banker direct. 

Date ,190 . 



Common Seal and Regulations Regarding its Use. 

To 

SiE, — As Public Trustee, I beg to give you below : — 
(a) A certified impression of the Common Seal ; 
(6) A certified copy of the Rules and Regulations in 
force regarding the use of such seal. 
The Public Trustee was incorporated under the provisions 
of the Public Trustee Act, 1906 (6 Edw. 7, Ch. 55). 
I am, sir. 

Your obedient servant. 

Public Trustee. 
19 . 

This is a true impression of the Common Seal of the Public 
Trustee. 

Signature. 

Public Trustee. 



I hereby certify that the following is a correct copy of 
Rule 25 of the Statutory Rules and Orders, 1907 : — 

25,_(1) No transfer by the Public Trustee of any 
securities or assurance by him of any land forming part of the 
trust property shall be made except under the hand and 
official seal of the Public Trustee, or under the hand and seal 
of an officer of the Public Trustee authorised in writing by 
him to act in that behalf either generally or in any particular 
case. 

L.P.T. K 
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(2) Any such transfer or assurance by an officer so 
authorised shall have the same effect as if the same were 
made by the Public Trustee under his hand and official seal. 

Public Trustee. 



Scale of Capital Fees Payable on Acceptance. 





Capacity. 


Value. 


Ordinary 


Custodian 


Administration 




Trustee. 


Trustee. 


OI BUIBI 

Estate. 




£ 


£ s. 


d. 


£ ». 


d. 


£ «. 


d. 


100 


2 10 





1 5 





10 





200 


2 10 





1 5 





1 





300 


2 10 





1 5 





1 10 





400 


3 





1 10 





2 





500 


3 15 





1 17 


6 


2 10 





600 


4 10 





2 5 





3 





700 


5 5 





2 12 


6 


8 10 





800 


6 





3 





4 





900 


6 15 





3 7 


6 


4 10 





1,000 


7 10 





3 15 





5 





2,000 


10 





5 





— 




3,000 


12 10 





6 5 





— 




4,000 


15 





7 10 





— 




5,000 


17 10 





8 15 





— 




6,000 


20 





10 





— 




7,000 


22 10 





11 5 





— 




8,000 


25 





12 10 





— 




9,000 


27 10 





13 15 





— 




10,000 


30 





15 





— 




11,000 


32 10 





16 5 





— 




12,000 


35 





17 10 





— 




13,000 


37 10 





18 15 





— 




14,000 


40 





20 





— 




15,000 


42 10 





21 6 





— 




16,000 


45 





22 10 





— 




17,000 


47 10 





28 15 





— 




18,000 


50 





25 





— 




19,000 


52 10 





26 5 





— 




20,000 


55 





27 10 





— 




21,000 


56 6 





28 2 


6 


— 




22,000 


57 10 





28 15 





— 




23,000 


58 15 





29 7 


6 


— 




24,000 


60 





30 





— 




25,000 


61 5 





30 12 


6 


— 




26,000 


62 10 





31 5 





— 




27,000 


63 15 





31 17 


6 


— 




28,000 


65 





32 10 





— 




29,000 


66 5 





33 2 


6 


— 




30,000 


67 10 





33 15 





— 
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Capacity. 


Value. 


Ordinary 
Trustee. 


Custodian 
Trustee. 


Administration 
of small 
Estate. 


£ 


£ s. 


d. 


£ s. 


d. 


£ 8. d. 


35,000 


73 15 





36 17 


6 


— 


40,000 


80 





40 





— 


45,000 


86 5 





43 2 


6 


— 


50,000 


92 10 





46 5 





— 


55,000 


95 12 


6 


47 16 


3 


— 


60,000 


98 15 





49 7 


6 


— 


65,000 


101 1? 


6 


50 18 


9 


— 


70,000 


105 





52 10 





— 


75,000 


108 2 


6 


54 1 


3 


^- 


80,000 


111 5 





55 12 


6 


— 


85,000 


114 7 


6 


57 3 


9 


— 


90,000 


117 10 





58 15 





— 


95,000 


120 12 


6 


60 6 


3 


— 


100,000 


123 15 





61 17 


6 


— 


110,000 


130 





65 





— 


120,000 


136 5 





68 2 


6 


— 


130,000 


142 10 





71 5 





— 


140,000 


148 15 





74 7 


6 


— 


150,000 


155 





77 10 





— 


160,000 


161 5 





80 12 


6 


— 


170,000 


167 10 





83 15 





— 


180,000 


173 15 





86 17 


6 


— 


190,000 


180 





90 





— 


200,000 


'186 5 





93 2 


6 


— 


250,000 


217 10 





108 15 





— 


300,000 


248 15 





124 7 


6 


— 


350,000 


280 





140 





— 


400,000 


311 5 





155 12 


6 


— 


450,000 


342 10 





171 5 





— 


500,000 


373 15 





186 17 


6 


— 


550,000 


405 





202 10 





— 


600,000 


486 5 





218 2 


6 


— 


660,000 


467 10 





233 15 





— 


700,000 


498 IS 





249 7 


6 


— 


750,000 


530 





265 





— 


800,000 


561 5 





280 12 


6 


— 


850,000 


592 10 





296 5 





— 


900,000 


623 15 





311 17 


6 


— 


950,000 


655 





327 10 





— 


1,000,000 


686 5 





343 2 


6 





N.B. — Approximately the same fees are payable on distribution. 
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LICENCE IN MORTMAIN. 

Edwaed the Seventh by the Grace of God of the TJnited 
Kingdom of Great Britain and Ireland and of the British 
Dominions beyond the Seas Eang Defender of the Faith to 

ALL to whom these PRESENTS SHALL COME GREETING WhEREAS 

by the Public Trustee Act 1906 it was enacted that on the 
first day of January 1908 there should be established the 
office of Public Trustee That the Public Trustee should be 
a Corporation sole under that name with perpetual succession 
and an official seal and might sue and be sued under that 
name like any other Corporation sole and should have the 
powers and duties provided by the said Act and whereas 
Charles John Stewart Esquire has been appointed Public 
Trustee under the said Act and has applied to us for a 
Licence in Mortmain enabling him to hold lands in the 
trusts for which he is concerned and whereas We having 
taken the said application into Our Royal consideration are 
graciously pleased by and with the advice of Our Attorney 
General to comply therewith now know ye that We of our 
especial grace certain knowledge and mere motion do hereby 
GRANT Our Royal License and Authority to the public 
TRUSTEE for the time being to acquire and hold in mortmain 
lands in the trusts for which he is concerned with power for 
him to sell lease or otherwise dispose of such lands in witness 
whereof We have caused these Our Letters to be made 
Patent Witness Ourself at Westminster the 1st day of 
January in the seventh year of Our reign. 

By Warrant under the King's Sign Manual. 

(L.S.) MuiR Mackenzie. 



INDEX. 

ACCEPTANCE OP OFFICE. See Consent 
ACCOUNTANT, employment of, 58-60 
ACCOUNTS, how kept; 56, 57 

audit by Accountant General, 57 

audit and investigation by Public Trustee. See 
Audit 

ADDITIONAL TRUSTEE, ordinary, 14, 26 

custodian, 18-20, 32 

ADDRESS FOR NOTICES, ETC., WITHIN COUNTY 
PALATINE, 101 

ADMINISTRATION BOND, 34, 38 

ADMINISTRATION, LETTERS OP (see Intestacy), 35, 38 

(see Letters of Adminis- 
tration), 9, 10, 34-39 

ADMINISTRATION OP SMALL ESTATE (see Small Estates), 
42-44, 68-72 

ADMINISTRATOR, REMOVAL OP (see Removal of Executor, 

etc.), 29 

ADMINISTRATORSHIP, TRANSFER OF (see Court), 39-41 

ADVANCES, 8 

AFFIDAVIT (see Wills), 8 

AGENTS, employment of, 58-60 

AGGRIEVED persona may apply to Court, 99 

ANIMALS, TRUSTS FOR, 74 

APPEAL to Court from decision of Public Trustee, 99 

APPOINTMENT (sfe Title ob Public Trustee), 5-44 

ATTESTATION CLAUSE (see New Settlements), 11 

ATTORNEY, TRANSFER BY POWER OF (see Transfer of 

Securities), 49-51 
AUCTIONEERS, employment of, 58-60 

[1] 



Law of Public Tbustbe 

AUDIT BY PUBLIC TRUSTEE, appUcation form, 82 

Court may forbid, 85 
expenses of audit, 84 
how obtained, 82 
notice to trustees^ etc., 82 
powers of auditor, 83-85 
Public Trustee's fee, 85 

AUTHORISED INVESTMENTS (see Investments), 58 

BANK TO TRUST, 55, 56 

BANKERS, employment of, 58-60 

BANBJaUPT TRUSTEE, removal by appointee of power, 13 

„ ,, Court, 25, 26 

BENEFICIARIES, NOTICE TO (see Existing Settlements, 
12, 18 

BOND OP ADMINISTRATOR not necessary, 34, 38 

BONDS, TRANSFER OF. See Transfer of Secueities 

BROKERS, employment of, 58-60 

BUSINESS, carrying on, as ordinary trustee, 75 

,, custodian trustee, 75, 76 

CAPITAL FEE (see Fees), 61, 62 

CAPITAL, payments to and out of (see Payment), 57 

CARRYING ON BUSINESS (see Busflraiss), 75-76 

CAVEAT, 37, 38 

CHAIN OF ADMINISTRATION, 8 

CHARITABLE TRUSTS, cannot accept, 73 

CHOSES IN ACTION (see Transfer of Securities), 47 

CITATION, 38 

CODICIL (see Wills), 5 

CO-EXECUTOR (see Wills), 5 

duty to inform Public Trustee of appointment,? 

COMMON SEAL, 91 

CONSENT TO ACT (see Wills), 7, 8 

(see New Settlements), 11 

(see Existino Settlements), 18, 20 

(see Iniesxacy), 38 

(see Couiit), 27 

(see Convict), 87 

CONSOLIDATED FUND, Liability of, 98 

[2] 
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CONVICT, how appoint administrator of, 87 
powers and daties, 87-89 
fees, 89 

COPYHOLDS (see Transfer of Securities), 46, 47 

(see Small Estates), 70, 71 
CORPORATION, 91 
COSTS, 64 
CO-TRUSTEE (see Joint Teustbe), 5 

COURT, appointment by (1) under Trustee Act, 1893... 20-28 

(a) in addition, 21 
(6) in substitution (see Removal), 

24,25 
(c) no Trustee, 26, 27 

(2) under Lunacy Act, 1890.. .28 

(3) under Judicial Trustee Act, 1896... 

28,29 

(4) under Settled Land Acts, 30-32 

(5) under Public Trustee Act (custodian 

trustee), 32-33 
consent to act prior to appointment, 27, 30 
sanction of, to transfer of executorship, etc., 39, 41 
opinion of (see Small Estates), 72 
may stop audit by Public Trustee, 85 
appeal against Public Trustee's decision, 99, 100 

COURT FEES (see Advances), 8 

CUSTODIAN TRUSTEE Appointment (see Wills), 9 

(see New Settlements), 

10, 11 
(see Existing Settle- 
ments), 18, 20 
no notice to beneficiaries 
required, 20 
custody of securities, 65, 67 
control of capital and income, 66 
income when payable direct, 66, 67 
management of trust, 67, 68 
powera and duties, 67, 68 
termination of trusteeship, 68 

CUSTODY OF SECURITIES (see Securities), 56 

DEATH DUTIES (see Advances), 8 

DEBENTURE TRUST DEED, not to accept trusteeships under, 
73 

[3] 



Law of Public Trustee 

DECLINE, may, to accept trust, 92 

DEED OF ARRANGEMENT, not to accept trusteeships under, 73 

DEFINITIONS, settlement, 11 
land, 45, 46 

DEPOSIT OF WILLS (see Wills), 1 

DISCHARGE from liability of trustee of small estate, 69 

executor transferring estate, 55 

DISTRICT REGISTRY (see Gkants), 8 

DOMICILE OP TRUST, 55 

DRAFTS, approval of wills, 7 

„ ,, new settlements, 11 

„ „ appointments under existing settle- 

ments, 17, 18 
DUTIES OF PUBLIC TRUSTEE, ordinary trustee, 54 

custodian trustee, 65-68 
administrator of small estates, 

68-72 
executor or administrator, 54 
auditor of trust accounts, 
80-^5 



EMPLOYMENT OF AGENTS (see Agents), 58-60 

ESTATE DUTY (see Advances), 8 

ESTATES. See Small Estates 

transfer of, by executor, etc., 39, 41 

transfer of, by Court (see Small Estates), 41, 42 

EXECUTOR (see Wills), 5-8 . 

EXECUTOR, REMOVAL OF («ee Removal op Executoe), 

38-40 
EXECUTORSHIP, TRANSFER OF (see Court), 39-41 

EXISTING SETTLEMENTS, ordinary trustee, who may appoint, 

12 

when right to ap- 
point arises, 13 

deed of appoint- 
ment, 18 

(see Tbansfek of 
Sbcukitiks), 45, 
52 

notice to benefici- 
aries, 12, 18 
[4] 
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EXISTING SETTLEMENTS, custodian trustee, who may appoint, 

19 
when right to ap- 
point arises, 19 
deed of appoint- 
ment, 20 
transfer of securi- 
ties, 20 
no notice to bene- 
ficiaries, 20 
consent to act, 18, 20 
appointment by Court. See Court 
EXPENSES AND PEES, incidence of, 64 

include costs and charges, 64 

FEE ORDER, text of, 116-122 

FEES, ordinary trustee capital fee on acceptance, 61, 62 

distribution, 62 
income fee, 63 
investment fee, 64 
custodian trustee, 61, 64 
administrator of small estates, 64 
trustee of strict settlement, 64 

„ reversionary property, 64 
right to charge incident to appointment, 6 
incidence of, as between capital and income, 64 

FELON TRUSTEE, removable by appointee under power, 14 

„ Court, 26, 28 

FORMS, application of intending testator (wills), 123 
„ to administer small estate, 125 

,, for audit, 126 

common seal and regulation regarding its use, 129 

consent to act, 124 

„ „ (Court), 124 

licence in mortmain, 132 

lodgment, 127 

notice to beneficiaries, 125 

,, of application for audit, 126 

request for transmission of dividend warrants, 128 

scale of capital fees payable on acceptance, 133-135 

undertaking to administer small estate, 125 

FREEHOLDS, conveyance of, 46 

vesting declaration, 46 
,, order, 51, 52 

[5] 
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GRANTS in principal registry^ 8 
„ district registry, 8 

INCIDENCE (see Fees and Expenses), 4 

INCOME (see Pees), 63 

payment of, through Public Trustee, 57 
„ direct to beneficiacy or bank, 57 

INLAND REVENUE AFFIDAVIT, 8 

INSCRIBED STOCK (see Transfer of Sbourities), 49-51 

INSOLVENT ESTATES, cannot accept, 73 

INSPECTION (see Trust Documents); 64, 65 

INTESTACY, letters, how obtained, 37, 38 
consent to act, 38 
(see Grants), 8 

rules of probate division re, 37, 38 
prior right of widow, widower, or next-of-kin, 35, 36 

INVESTIGATION (see Audit), 79-85 

INVESTMENTS (same powers as private trustee), 58 

IRELAND, Act does not extend to, 76-78 

JOINT EXECUTOR (see Wills), 5 

JOINT TRUSTEE (see Wilm), 5 

(see New Settlements), 10 
(see Existing Settlements), 12 
(see Coubt), 20 

JUDICIAL TRUSTEE (see Court), 28, 29 

remuneration fixed by Court, 29 

LANCASTER PALATINE COURT, 101 

LAND (see Definitions, Transfer of Securities), 45, 47 

LAND AGENTS, employment of, 56, 57 

LEASEHOLDS (see Transfer of Securities)! 45, 46 

LETTERS OF ADMINISTRATION generally, 34, 35 

on intestacy, 35, 38 
-with will annexed, 38, 39 

LICENCE IN MORTMAIN (see Mortmain), 132 

LODGMENT, form of, 127, 128 

LUNATIC TRUSTEE (see Court), 28 

exercise of power vested in, 15 
[6] 
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MANAGEMENT of business, 75, 76 ■ 
MANAGING TRUSTEES, 67, 68 
MASTER of Supreme Court (see Small Estates), 71, 72 
MORTGAGE (see Tkansfer of Securities), 47 
MORTMAIN, licence in, 132 

NEW SETTLEMENTS, ordinary trustee, 10 
custodian trustee, 10 
attestation clause, 11 
consent to act, 11 
transfer of securities, 11 

NEXT-OF-KIN, 36, 37 

NOTICE TO BENEFICIARIES («ee Existing Settlements), 12, 

18 
to guardians of minors, &o., 18 
unnecessary when custodian, 20 

OATH (see Executor), 8 

person taking, on behalf of Public Trustee, 114 

OPINION OF COURT (see Small Estates), 72 

ORDINARY TRUSTEE (see Wills), 5-6 

(see New Settlements), 10 
(see Existing Settlements), 12 
(see Court), 20 

ORIGINATING SUMMONS under sect. 25 Trustee Act, 1893.. .27 

under Judicial Trustee Act, 1896... 

30 
under Lunacy Act, 1890.. .28 
under sect. 4 Public Trustee Act, 32 
under sect. 6 (2) Public Trustee 
Act, 41 

PAYMENT to capital, 57 

from capital, 57 

of income (see Income), 57 

POWERS. iSee Duties 

POWERS OF ATTORNEY (see Transfer of Securities), 49-51 

PRESCRIBED by rules, 104-116 

PRINCIPAL REGISTRY (ee» Grants), 8 

PROBATE, how obtained, 68 
form of, 8 

rules of probate division on grants, 8 
[7] 



Law of Public Teustee 

PROHIBITION OF APPOINTMENT by settlor of Public 

Trustee, 17 
by Court of auditor {see 
Audit), 85 

PUBLIC TRUSTEE ACT, 1906, text of, 90-104 



RELIGIOUS TRUSTS, may not accept, 73 

REMOVAL OF EXECUTORS, &c., by summons under Judicial 
Trustee Act, 1896...29 

REMOVAL OF TRUSTEES by action, 21-23 

by summons under sect. 25 Trustee 

Act, 1893.. .25, 26 
by summons under Judicial Trustee 
Act, 1896.. .29, 30 

RENUNCIATION of grant, 36 

RETIREMENT OF TRUSTEES on appointment of Public 

Trustee, 12, 16 
after appointment of public 
trustee, 52, 53 

RULES, Public Trustee rules, 1907...104-116 

Probate Division rules, 1908.,.8, 37-39 

SCOTLAND, Act does not extend to, 76-78 

SEAL, official, 45, 129 

SECRECY in administration of trusts and estates, 65 

SECURITIES, transfer of,' 45-52 
custody of, 66 

SETTLED LAND ACTS (see Court), 32, 33 

power of trustees for purposes of, to 
appoint, 16-17 

SETTLEMENTS (see New Sbttlbments), 10, 11 

(see. Existing Sbttlkments), 11-33 

SHARES, TRANSFER OF (see Transfer of Securities), 48-51 

SMALL ESTATES, vmdertdking to administer : — 
who may apply, 43 
form of application, 125 
value under £1000 gross, 42-44 
beneficiaries persons of small means, 42-44 
probate or letters of administration necessary 
43,44 
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SMALL ESTATES, effect of undertaking- 
Co) property other than stocks and copy- 
holds, 69 

(b) copyholds, 70, 71 

(c) stocks, 70 

(d) discharge from liability of trustees, 69 
powers of master exerciseable by Public 

Trustee, 70, 71 
may take opinion of court informally, 72 
transfer hy Court, 41, 43 
estates of small value, 42 

SOLE EXECUTOR (see Wiixs), 5 

SOLE TRUSTEE (see Wuj&), 5 

(see New Settlements), 10 
(see Existing) Sbttibments), 12 
(see CoTiETs), 20 

SOLICITORS, employment of, 58, 60 

STAMP DUTIES, 45 

STOCKS, TRANSFER OP (see Transfer of Securities), 48-51 

SUMMONS. See Originating Summons 

TITLE OP PUBLIC TRUSTEE in relation to trusts, 5-33 

,, „ estates, 34r-44 

TOMBS, trust for repair of, 74 

TRANSFER OF SECURITIES, bonds, 48 

choses in action, 47 
copyholds, 46, 47 
freeholds, 45, 46 
leaseholds, 46, 46 
mortgages, 47 
stocks inscribed, 49-51 
not inscribed, 49 

TREASURY consent to carrying on business, 75 
TRUST DOCUMENTS, inspection of, 64, 65 
custody of, 56 

TRUSTEE (see Wills), 6-7 

(see New Settlements), 10, 11 
(see Existing Settlements), 11-20 
(see Court), 20-33 

" not less than two or more," 16 ; 
(see Removal), 21-23 
(see Retirement), 52, 53 
[9] 



Law of Public Trustee 

TRUSTS, bank to, 55, 56 
domicile of, 65 
! insolvent, 55 
religious or charitable, 73 
secrecy in administration of, 65 
under deed of arrangement, 73 

UNDERTAKING TO ADMINISTER. See Small Estates 

VESTING DECLARATION, 45, 46 
VESTING ORDERS, 51, 52 

WIDOWER, 34, 36 

WILLS, administration with will annexed, 38, 39 
applications to act under, 7 
consent to act, 7 
custodian trustee, 9 
deposit of, 7 
drafts, approval of, 7 
joint trustee, 5 
joint executors, 5 
probates of (see Peobatbs), 6, 8 
sole executor, 5 
sole trustee, 5 
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